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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  800-809 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Programs;  Performance  Bonding 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  amend  existing  rules  in 
Subchapter  J  relating  to  reclamation 
bond  and  insurance  requirements. 

This  action  is  prompted  by  the 
identiHcation  of  some  rules  as 
counterproductive  and  burdensome.  The 
intention  is  to  issue  a  regulatory 
program  with  additional  flexibility  for 
States  in  implementing  the  Act  (Pub.  L 
95-87),  under  State  primacy  which  meets 
the  overall  goals  of  the  statute. 

DATES:  The  comment  period  for  the 
proposed  amendments  will  extend  until 
October  9, 1981. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to  the  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  Administrative  Record 
(TSR-11),  Room  153,  South  Building, 

1951  Constitution  Avenue,  N.W., 
Washington,  D.C.  20240.  All  comments, 
notices  of  public  meetings,  and 
summaries  of  the  meetings  will  be 
available  for  inspection  at  Room  153, 
South  Interior  Building. 

A  public  hearing  will  be  held  on 
September  24, 1981,  at  the  following 
location: 

Washington — ^Department  of  the 
Interior  Auditorium,  18th  and  C  Sts. 
N.W.,  Washington,  D.C. 

For  addresss  where  additional  copies 
of  these  proposed  amendments  are 
available,  see  “AVAILABILITY  OF 
COPIES”  under  “Supplementary 
Information.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  F.  Price,  Division  of  Technical 
Services,  Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior,  202-343- 
4022. 

SUPPLEMENTARY  INFORMATION: 

Public  Comment  Period 

The  comment  period  on  the  proposed 
revision  will  extend  until  October  9. 
1981.  All  written  comments  must  be 
received  at  OSM  Headquarters,  U.S. 
Department  of  the  Interior, 
Administrative  Record  (TSR-11),  South 
Building,  Room  153, 1951  Constitution 
Avenue,  N.W„  Washington,  D.C.  20240, 


by  5:00  p.ra.  on  that  date.  Comments 
received  after  that  time  will  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final 
rulemaking.  OSM  cannot  ensure  that 
written  comments  received  or  delivered 
during  the  comment  period  to  locations 
other  than  that  specified  above  will  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 

Public  Comments 

Written  comments  should  be  as 
specific  as  possible.  Comments  not 
pertaining  to  the  issues  proposed  cannot 
be  considered  under  this  rulemaking. 
OSM  appreciates  any  and  all  comments, 
but  those  most  useful  and  likely  to 
influence  decisions  on  these  revisions 
will  be  those  which  include  a  reason  for 
any  given  recommendation.  Written 
comments  will  be  accepted  until  5:00 
p.m.  on  October  9, 1981,  at  the  address 
indicated  above  imder  “Addresses.” 

Availability  of  Copies 

Copies  of  these  proposed  amendments 
may  be  obtained  from  the  following 
OSM  offices: 

OSM  Headquarters,  U.S.  Department  of 
the  Interior,  Administrative  Record 
(TSR-11),  South  Building,  Room  153, 
1951  Constitution  Avenue,  N.W., 
Washington,  D.C.  20240;  202-343-4728. 
OSM  Regional  1. 603  Morris  Street, 
Charleston,  West  Virignia  25301;  304- 
342-8125 

OSM  Region  11,  Suite  500,  530  Gay 
Street,  S.W.,  Knoxville,  Tennessee 
37902;  615-637-8060 
OSM  Region  ID,  Room  502,  Federal 
Building  &  U.S.  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana 
46204;  317-269-2600. 

OSM  Region  IV,  Scarritt  Building,  5th 
Floor,  818  Grand  Avenue,  Kansas 
City.  Missouri  64106;  816-374-2618. 
OSM  Region  V,  Brooks  Towers,  1020 
15th  Street,  Denver,  Colorado  80202; 
303-837-5511. 

Public  Hearing 

A  Public  Hearing  on  these  proposed 
rules  will  be  held  on  September  24, 1981, 
to  hear  all  those  who  wish  to  testify. 

Persons  wishing  to  testify  at  the 
public  hearing  on  this  propoosed 
revision  should  contact  the  person  listed 
under  “For  Further  Information  Contact" 
on  or  before  September  11, 1981. 
Individual  testimony  at  this  hearing  will 
be  limited  to  15  minutes.  The  hearings 
will  be  transcribed.  Filing  of  a  written 
statement  at  the  time  of  giving  oral 
testimony  would  be  helpful  and  would 
facilitate  the  job  of  the  court  rq;>orter. 
Submission  of  written  statements  in 
advance  of  the  hearings  would  greatly 


assist  OSM  officials  who  will  attend  the 
hearings.  Advance  submissions  will  give 
these  officials  an  opportimity  to 
consider  appropriate  questions  which 
could  be  asked  for  clarification  or  to 
request  more  specific  information  from 
the  person  testifying. 

The  public  hearing  will  continue  on 
the  day  identified  above  imtil  all 
persons  scheduled  to  speak  have  been 
heard.  Persons  in  the  audience  who 
have  not  been  sceduled  to  speak  and 
wish  to  do  so  will  be  heard  following  the 
scheduled  speakers.  The  hearing  will 
end  after  all  persons  scheduled  to  testify 
and  persons  present  in  the  audidence 
who  wish  to  speak  have  been  heard. 
Persons  not  scheduled  to  testify,  but 
wishing  to  do  so,  assume  the  risk  of 
having  the  public  hearing  adjourned 
unless  they  are  present  in  the  audience 
at  the  time  all  scheduled  speakers  have 
been  heard. 

Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  between  September  9, 
1981,  and  October  9, 1981,  at  the  request 
of  members  of  the  public,  State 
representatives,  and  other  organizations 
to  listen  to  advice  and  recommendations 
concerning  the  content  of  these  proposed 
amendments.  Persons  wishing  to  meet 
with  representatives  of  OSM  during  this 
time  period  may  request  a  meeting  at  the 
Washington  office  or  any  of  the  five 
regional  offices.  Persons  to  contact  to 
schedule  such  meetings  are  as  follows: 

Washington — Russ  Price,  202-343-4022 
Charleston — )esse  Jackson,  304-345-4720 
Knoxville — William  Thomas,  615-637-8060. 

ext.  200. 

Indianapolis— Al  Perry,  317-269-2656 
Kansas  City — ^Richard  Dawes,  816-374-5109. 
Denver — John  Hardaway,  303-837-4072. 

OSM  representatives  will  be  available 
at  the  Washington  office  or  the  regional 
offices  for  these  meetings  between  9:00 
a.m.  and  noon  and  1:00  and  4:00  p.m. 
local  time,  Monday  through  Friday 
excluding  holidays.  All  such  meetings 
are  open  to  the  public.  If  possible, 
notices  of  the  meetings  will  be  publicly 
posted  in  advance  in  the  Administrative 
Record  Office  listed  above  under 
“ADDRESSES”  as  to  the  location  of  the 
meeting.  A  written  summary  of  the 
meetings  will  be  made  a  part  of  the 
Administrative  Record  and  will  be 
available  to  the  public. 

Bonding 

Explanation  of  the  proposed 
rulemaking  actions:  The  bonding  and 
insurance  rule  published  at  44  15312 

(March  13, 1979)  have  undergone 
extensive  criticism  in  the  form  of  written 
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comments,  petitions,  litigation  and 
difficulties  experienced  by  State 
regulatory  agencies  in  implementation. 
These  reactions  have  resulted  in  some 
amendments  to  the  bonding  rules  and 
have  generally  reHned  the  issues 
involved.  The  most  significant  actions 
are  as  follows: 

1.  Petition  by  Mining  and  Reclamation 
Council  filed  April  1979  resulting  in  the 
amendment  of  17  sections  issued  as 
proposed  rule  January  24, 1980  (43  FR 
6028),  and  as  ^al  amendments  on 
August  6, 1980  (45  FR  52306). 

2.  Several  letters  of  policy  directed  to 
State  programs  as  requested  by  tibe 
surety  industry  in  order  to  darify 
ambiguities  in  the  rules; 

Use  of  Phase  Bonds  for  guaranteeing 
specific  woiic  within  the  mining  and 
reclamation  operations.  (OSM  letter  of 
December  1980.) 

Transition  Bonding  Coverage  from  initial 
Program  to  Permanent  Program  Criteria. 

(OSM  letter  dated  March  10, 1981.) 

3.  Petition  by  Mining  and  Reclamation 
Council  and  Surety  Association  of 
America  (January  20, 1981)  to  amend  the 
requirement  for  an  incremental  bond  to 
extend  to  an  entire  permit  area  for 
purposes  of  forfeiture  (46  FR  16276i 
March  12, 1981),  (OSM  letter  granting 
petition  dated  April  14, 1981). 

4.  Draft  modifications  to  Subchapter  J 
dated  March  26, 1981,  were  sent  to  State 
regulatory  authorities  and  all  others  who 
had  previously  commented  on  bonding 
rulemaking  notices. 

The  Office  of  Surface  Mining  (OSM) 
has  reviewed  comments  on  the  March 
26, 1981  Draft  of  Subchapter  J,  and 
proposes  these  revisions  to  the 
permanent  regulatory  program 
governing  the  bonding  and  insurance 
provisions  implementing  Sections  509 
and  519  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (the  Act). 
This  action  is  designed  to  provide  a 
program  sufficient  for  State 
implementation  and  interpretation  in 
fulfilling  the  requirement  for  reclamation 
performance  guarantees  and  protection 
of  the  public  and  environment.  This 
protection  is  afforded  through  criteria 
governing  the  bonding  process  which 
provides  sufficient  funds  for  a  third 
party  to  perform  reclamation  operation 
should  the  operator  fail  to  complete  the 
work  satisfactorily.  These  rules  also 
protect  property  and  the  public  from 
injury  or  damage  by  requiring  adequate 
liability  and  property  damage  insurance 
should  an  unexpected  event  or  disaster 
occur. 

The  actions  proposed  herein  are 
proposed  to  replace  in  its  entirely 
Subchapter  J  of  the  existing  Permanent 
Regulatory  l^ogram.  In  its  place  rules 
are  being  proposed  to  better  implement 


Sections  509  and  519  of  the  Act  and 
fulfill  the  mandate  of  the  Administration 
to  reduce  regulatory  burdens.  The  action 
of  replacing  ciurent  rules  is  consistent 
with  Executive  Order  12291  issued 
February  17. 1981,  and  with  the 
Administration’s  directive  for  regulatory 
relief  firom  excessive,  burdensome  or 
counterproductive  regulations.  The 
issues  detailed  below  will  be  addressed 
with  respect  to  their  effectiveness  or 
omission  in  the  proposed  rules. 

Information  in  the  rules  being 
amended  and  the  previous  Federal 
Register  notice  preamble  is  available  for 
reference  should  commenters  desire. 

On  January  28, 1981,  the  Secretary, 
Department  of  the  Interior,  ordered  fiiat 
all  regulations  which  were  excessive, 
burdensome  or  counterproductive  be 
identified,  and  asked  States  and 
industry  to  recommend  sections  to  be 
revised.  In  keeping  with  this  assignment, 
rules  in  proposed  or  final  form  were 
postponed,  and  hearings  canceled, 
which  resulted  in  withdrawal  or 
termination  of  rulemaking  procedures. 
OSM,  in  compliance  with  the 
administrative  mandate  to  simplify  and 
remove  excessive  regulatory  burdens, 
intends  to  repropose  all  rules  governing 
bonding  and  issuance  under  the 
permanent  regulatory  program.  On 
March  26, 1981,  a  draft  of  proposed 
bonding  amendments  was  made 
available  to  all  interested  parties.  Many 
comments  were  received  on  the  draft 
rule  and  changes  reflected  in  this 
rulemaking  address  the  modifications 
firom  the  March  26, 1981  draft. 
Significant  changes  included  the  format, 
numbering  sequences  and  the  degree  of 
detail  included  in  the  rules. 

Contained  in  this  notice  are  rules 
implementing  Sections  509  and  519  of 
the  Act.  The  intent  of  these  rules  is  to 
allow  operators  latitude  in  order  to 
comply  with  overall  performance 
standards  without  unnecessary 
counterproductive  constraints.  The 
rules,  as  proposed,  place  responsibility 
on  the  operator  to  complete  reclamation 
operations  or  provide  funds  by  which 
the  State  or  Federal  Government  can  - 
contract  for  the  desired  reclamation. 

Organization  of  the  proposed 
Subchapter  J  offers  from  ffie  previous 
parts  and  sections.  The  entire 
Subchapter  is  coded  as  Part  800,  with 
sections  numbered  and  assigned  as 
follows; 


ExMfeigrwtoSOCFR  Topic  &!Sg!Zkm 

AcSor  Chang*  ct  lonnat  laawas  Ms  aadon  aa  Scop*  iar 
aniira  Subdiapler  X  Other  aacion*  in  Part*  SOI-SM 
providing  Scope  of  Part  are  propoaad  lo  be  delaied. 

600.2 _ ObieciM* _  6002 

Action:  No  change  (N/Q  TN*  Section  coven  the  cb)*c6v* 
of  tM  bonding  rulee*  *6  other  atatenierda  of  ob|acthe  an 
proposed  for  deietiorL 

800.5 _  Oeinitioiw _  6005 

Actlort  Minor  chengee  are  propoaad  to  the  dafiniloe  of 
surety  bond  and  odatsral  bond.  Estanaive  changse  an 
proposed  for  the  detiniaon  of  aeObondSig,  includMg 
deletion  of  IS  terms  now  found  in  1006.14.  An  oaoraar 
bond  definition  is  added. 

600.11  . . . . Requsemerat  to  So  000.11 

abond. 

Action:  This  sertion  has  been  lewiiilan  and  reanangad,  bet 
relevant  provision*  from  •«*  anating  nde  remain. 

800.12  _ _ Inaiitwio*  camscala-  60060 

Action:  Incocporaied  arth  terms  of  inauranoe  iMhar  Oma  a 

separate  section. 

000.13 _ Regulsloryau8n%  6004 

leaponaMtiiae. 

Action:  Mtiior  edborisl  change*  of  paragraphs  |*H6  am 
proposed.  A  new  paragraph  fg|  ia  addad  which  pmvtdca 
that  operation  without  bond  coversg*  as  a  vtatotian  <ti 
permit  reguiromonts. 

801.1 - Scope _  Oalatod. 

Action:  See  800.1  above. 

8015. - Objective _  OaMsd. 

Action:  8005  abovai 

801.4 _ noaponsMtiiee  600.17M 

Action:  The  proposed  rernsion  conetataa  wMi  the  paragraph 
800.l3(g|  for  ad  casas. 

801.11  _ Appticabdty _  Oatstod. 

AcHon:  Any  onnstrnhH  in  npplyinQ  piOontfMM  In 

longterm  operations  srN  be  at  th*  regulatory  auaw^a 

discrelioa 

601.12  _ Amount  of  bond  Oatstod. 

requimd. 

Action:  Refer  to  generst  boncting  amount  provislena  rmdar 
f  800.14  for  erplanatioa 

801.13  _ Period  of  titbdto -  800.171to 

Action:  Same  provisions  as  odating  ntia. 

801.14  _ Form  of  bond _  Ottotisd 

Action:  Any  form  of  bona  slowed  by  otiisr  sections  of 

Subchapter  J  is  allowed. 

001.15 _ _ _ Appticabtitiy  of  otoer  Oalatod 

sections. 

Action:  Since  Part  801  to  propoaad  as  a  Section,  Ml  ag«r 
provisions  of  Subchapter  J  apply. 

801. 16_.... _  Subaidsnce  and  600.1?|cf 

^sine  drainegs 

Action:  This  paragraph  aa  proposed  to  shortened  bom  Pia 
present  rule  arid  ila  provisions  deperto  on  otiwr  seclioas 
such  as  cost  estimating  under  f  00ai4  ar«l  tie  panod  of 
Uabimy  under  1 800.13;  proviaiom  for  bondng  twfaoe- 
contiol  measures  remain  unchanged 

801.17 _ _ Bondforfeilum _  OOO.ITM 

Action:  Same  provisrona  as  etosting  ntia. 

805.1 _ Scope _  Oatotad 

Action:  See  f  800.1,  above. 

805.1 1.—. . . .  Dotormtnation  of  600.14 


Existing  rule  30  CFR 


800.1. ...» - -  Scope. 


Proposed  rule 
designation 


805.1 1.—. . . .  Dotormtnation  of  600.14 

amounL 

Action:  This  sectioa  as  proposed  shortens  6ia  spectfc 
elements  of  coat  estimates  of  rectomwtion  Each  Stats 
regulatory  authority  wd  be  required  to  maal  tim  atortoM 
o>  estabitohing  bond  coat  eetmetes  accuratoty  awouMi  to 
fuKy  conbact  for  or  oomplels  Vi*  reclamation  operatona 
itseN. 

805.12  _ _  Minimum  amowd -  800.14 

Actions:  Provisions  have  been  proposed  as  pert  of 

determination  of  amount  under  proposed  i  800.14.  No 
change  in  the  provision  to  proposed 

605.13  . .  Period  Of  HblKy _  600.13 

Actioic  The  same  provisions  as  the  atdating  ml*  am 

proposed  but  aspects  of  limited  bond  am  guammsee 
added  in  Paragrtph  000.13(a). 

EdHorial  changes  are  proposed  for  other  paragrapha. 

805.14. _ Adiustmentof  000.15 

anmunt 
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forfeiture,  only  those  funds  necessary  to 
perform  reclamation  be  forfeited  and  the 
unused  money  be  returned.  OSM 
recognizes  that  at  the  time  a  forfeiture 
takes  place  the  cost  of  reclamation  can 
only  be  an  estimate  and  will  be  subject 
to  the  variables  of  inflation,  competitive 
bidding,  and  administrative  costs. 
Retaining  unused  funds  until 
reclamation  has  been  completed  allows 
the  regulatory  authority  the  necessary 
flexibility  in  fimding  change  orders,  cost 
overruns,  and  other  unforeseen 
expenses  commonly  experienced  in 
construction  contracts.  Not  imtil 
reclamation  has  been  completed  and  the 
final  project  costs  known,  can  the  exact 
amount  to  be  refunded  be  determined. 
OSM,  however,  believes  that  this  action 
is  discretionary  with  the  regulatory 
authority  and  the  proposed  rule 
proposes  to  delete  former  §  808.14  (a) 
and  (b)  for  State  program 
implementation. 

Subject:  Extension  of  Liability  of  Any 
Bond  to  the  Entire  Permit  Area. 

Status:  A  petition  for  rulemaking  was 
granted  by  OSM.  Section  800.50(f) 
provides  for  forfeiture  of  any  or  all 
bonds,  if  necessary,  but  limits 
application  of  the  proceeds  to  use  on  the 
particular  lands  covered  by  the  original 
guarantee.  This  concept  complies  with 
the  principles  of  suretyship  and  the 
deHnition  of  performance  bond  as  found 
in  this  proposed  rule.  Action  was 
initiated  in  the  Federal  Register  to 
suspend  the  present  provision  in  30  CFR 
808.12(c]  pending  this  rulemaking. 

Subject:  Bond  Release  Percentages. 

Resolution:  There  has  been  opposition 
to  the  limit  of  25%  bond  release  ^er 
Phase  11  recleunation.  The  amount  of 
bond  to  be  released  periodically  as 
reclamation  is  completed  will  depend  on 
the  State’s  evaluation  of  the  cost 
estimate  of  reclamation  work  remaining 
after  Phase  I  work  is  completed.  The 
proposed  discretion  must  be  exercised 
so  as  to  retain  adequate  funds  to 
reestablish  revegetation  during  the 
period  after  the  revegetative  portion  of 
the  bond  is  released. 

Subject:  No  Assessment  of  Penalty 
Due  to  Loss  of  Bond  Coverage. 

Resolution:  Notice  of  violation 
without  associated  penalty.  Proceed  to 
cessation  order  if  replacement  not 
provided  within  abatement  period. 

Subject:  Real  Property  of  Permit  Area 
as  Collateral. 

Resolution:  No  specific  limitations  are 
placed  on  land  offered  as  collateral, 
except  it  may  not  be  mined  under  any 
permit. 


Detailed  Discussion  of  Proposed 
Revisions  to  Subchapter  ) 

Part  800 — General  Requirements  for 
Bonding  of  Surface  Coal  Mining  and 
Reclamation  Operations  Under 
Regulatory  Programs. 

New  §  §  800.1  and  800.2  are  identical 
to  the  March  13, 1979  §§  800.1  and  800.2 
concerning  scope  and  objective, 
respectively. 

ftoposed  §  800.4  corresponds  to  the 
former  §  800.13 — ^Regulatory  authority 
responsibilities.  A  substantive 
paragraph  was  added,  800.4(g),  that 
provides  for  continuous  bond  coverage 
during  all  surface  coal  mining 
operations.  This  provision  clarifies  that 
the  Act  requires  uninterrupted  bond 
coverage.  The  remaining  paragraphs  of 
800.4  are  the  same  as  800.13  with  minor 
editorial  changes. 

§  800.5  Definitions 

The  following  definitions  are 
proposed  to  be  deleted  firom  the  ruleK 
Common-size  comparative  balance 
sheet,  common-size  comparative  income 
statement,  retained  earnings,  working 
capitaL  current  assets,  current  liabilities, 
current  ratio,  acid-test  ratio,  quick 
assets,  cash,  liquidity  ratio,  asset  ratio, 
retiun  on  investment,  net  worth,  net 
profit  and  capital  assets.  These 
definitions  relate  to  the  self-bonding 
provisions.  Since  the  specific  criteria 
used  to  determine  eligibility  to  self-bond 
is  proposed  to  be  deleted  ^m  30  CFR 
800.23  and  acceptance  standards  are  to 
be  determined  by  the  regulatory 
authority,  the  definitions  would  be 
unnecessary  in  this  rule. 

Escrow  Account  Bond 

This  definition  of  “escrow  account 
bond”  is  added  at  the  request  of  a  State 
commenter  who  pointed  out  that  all 
other  types  of  bonds  are  defined. 

Surety  Bond 

The  definition  of  surety  bond  remains 
the  same  except  for  minor  editorial 
changes. 

Collateral  Bond 

The  requirement  that  cash  be 
deposited  in  Federally-insured  accounts 
was  deleted  in  the  March  26, 1981  draft 
in  order  to  provide  greater  flexibility  for 
operators.  A  State  regulatory  authority 
objected  to  this  deletion.  The 
requirement  is  deleted  in  the  proposed 
rule.  However,  the  State  may  insert  the 
requirement  that  cash  be  deposited  only 
in  Federally-insured  accoimts  since  this 
requirement  is  more  stringent  than  the 
Federal  rule. 

A  State  regulatory  authority  suggested 
that  negotiable  cer^cates  of  deposits 
be  payable  or  assigned  to  the  regulatory 


authority  and  be  allowed  to  be  held  by 
Federally-insured  banks.  This 
suggestion  is  adopted  because  it  does 
not  affect  the  risk  to  the  regulatory 
authority  and  meets  the  intent  of 
Congress  for  placing  cash  or  collateral 
with  a  trustee  to  ensure  continued 
availability  and  to  maintain  the  value. 

The  word  "other”  is  added  to  the 
definition  of  investment  grade  securities 
under  (6)  because  a  commenter  pointed 
out  that  under  item  (2),  negotiable  bonds 
of  the  U.S.,  a  security  issued  by  State  or 
a  municipality  may  also  be  investment- 
grade  rated.  Securities  rated  AAA.  AA. 
or  A  are  acceptable  rather  than  only 
those  with  the  highest  i-ating  given  as 
provided  in  the  existing  de^tion.  This 
change  was  suggested  by  a  commenter 
who  pointed  out  that  these  ratings  were 
more  consistent  with  prudent 
investment  management  standards 
applicable  to  fiduciaries. 

A  State  regulatory  authority  suggested 
that  only  securities  traded  on  a 
nationally  recognized  securities 
exchange  be  allowed  so  that  fair  market 
value  could  be  readily  determined.  Sodi 
a  requirement  could  be  adopted  by  this 
State  as  a  more  stringent  provision  than 
the  Federal  provision. 

Self-bond 

The  definition  of  self-bond  is 
proposed  to  be  revised  to  delete  the 
requirement  for  collateral  in  the  existing 
definition.  The  Act  does  not  spedficalty 
require  the  posting  of  collateral  in  order 
to  self-bon<k  although  the  regulatory 
authority  may  require  collateral  as  a 
more  stringent  provision.  Several 
commentors  suggested  deleting  the  term 
“promissory  note”  from  the  Mardi  26, 
1981  draft  because  the  term  was 
inappropriate.  This  term  is  deleted.  The 
reference  to  the  sufficiency  of  the  bond 
amount  in  the  definition  is  also  deleted 
from  the  draft  rule  because  it  was 
pointed  out  that  no  reference  is  made  to 
the  bond  amount  in  any  other  bond 
definitions.  The  requirements  that 
persons  or  organizations  controlling  the 
financial  practices  of  the  permittee 
executing  the  indemnity  agreements  is 
also  proposed  to  be  deletcxL 

§  ^.11  Requirement  To  File  a  Bond 

Paragraphs  (a)  and  (b)  are  proposed  to 
be  revised  to  more  closely  parallel 
Section  509(a)  of  the  Act  Paragraidi  (b) 
concerning  incremental  and  cumidative 
bonding  was  deleted  from  the  March  2A 
1981  draft  rules.  Comments  from  State 
regulatory  authorities  and  others 
requested  clarification  in  this  area. 

Thus,  paragraph  (b)  is  reinserted  in  the 
proposed  t^e  and  renumbered  (c).  The 
only  substantive  change  from  the 
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existing  rule  is  the  requirement  that  the 
liability  on  cumulative  bonds  extend  to 
all  the  increments  covered.  This  is 
necessary  to  assure  that  the  bond  does 
not  fall  below  the  full  reclamation  cost 
for  these  combined  acreages.  The  first 
sentence  in  (b)(1)  concerning  liability  on 
the  entire  permit  during  the  life  of  the 
mine  is  proposed  to  be  deleted  because 
it  is  inconsistent  with  a  limited 
guarantee  covering  discrete  increments 
of  the  permit.  Paragraph  (c)  is  proposed 
to  be  deleted  because  it  refers  to  other 
parts  and  contains  no  substantive 
provisions. 

Research  and  Environmental  Practice 
Bonding 

On  April  17. 1980,  the  Department  of 
Agriculture,  RECLAM  Coordinating 
Committee,  petitioned  for  OSM  to 
consider  incentives  which  might  apply 
to  research  conducted  by  State  or 
Federal  agencies,  universities,  or  other 
research  agencies.  (See  45  FR  4166,  Jime 
18. 1980  and  45  FR  43437  June  27. 1980). 
The  proposal  cited  the  reluctance  of 
surface  coal  operators  to  allow  parcels 
to  be  offered  for  research  because  the 
operator  remains  liable  and  must 
continue  bond  coverage  until  successful 
vegetation  is  achieved  and  until  the 
liability  period  expires. 

One  proposal  offered  as  a  solution  to 
this  bonding  issue  was  to  allow  a 
reduced  bond  amount  or  a  waiver  of 
bond  coverage  on  such  tracts.  OSM  has 
evaluated  this  proposal  and  finds  no 
statutory  basis  for  eliminating  or 
reducing  the  financial  guarantees  on 
such  tracts.  However,  liability  may  be 
transferred  from  the  coal  operator  to 
another  party  if  the  same  contractual 
obligations  of  reclamation  and 
performance  are  provided  to  the 
regulatory  authority. 

Another  option  considered  was  to 
describe  this  research  under  the 
experimental  practices  permitted  under 
Section  711  of  the  Act.  OSM  has 
interpreted  Section  711  to  provide  only 
exceptions  to  Sections  515  and  516  of 
the  Act,  the  environmental  performance 
standards,  not  to  the  guarantee  for 
reclamation  bonding.  Experimental 
practices  may  present  economic 
incentives  in  that  the  work  to  be 
performed  may  be  less  expensive  than 
conventional  reclamation  methods;  thus, 
cost  savings  realized  in  completing  the 
reclamation  will  be  reflected  in  reduced 
bond  requirements.  OSM  has 
determined  that  no  specific  variance 
from  bonding  requirements  can  be 
included  for  research  parcels. 


8  800.12  Requirement  To  File  a 
Certificate  of  ^Jability  Insurance 

This  Section  is  proposed  to  be  deleted 
fi^m  the  proposed  rule  because  the 
substantive  provisions  therein  are 
contained  in  proposed  8  800.60 — 
Insurance. 

Proposed  Section  800.12  (Formerly  30 
CFR  806.11) 

Section  806.11,  Form  of  the 
performance  bond.  This  section  had 
been  proposed  to  be  revised  in  the 
March  26. 1981  draft  rules  as  8  800.12. 

Section  808.11(a)(6).  Several 
comments  were  received  concerning  the 
deletion  of  this  provision  in  the  draft 
rules.  As  now  proposed  8  800.12(a)(4) 
provides  that  ^e  bond  form  could 
consist  of  a  combination  of  any  of  the 
bonding  methods  listed  in  that  section. 
The  commenters  contended  that  the 
inclusion  of  this  provision  in  8  800.12 
afforded  those  operators  who  may  not 
qualify  for  self  bonding  or  who  would 
not  be  able  to  provide  a  surety  bond  for 
the  entire  bond  amount  with  an 
alternative  that  would  better  enable 
them  to  guarantee  total  reclamation 
costs.  OSM  agrees  with  this  contention 
and  has  reinserted  the  provision. 

Section  80e.ll(a)(5)  is  proposed  to  be 
deleted.  The  inclusion  of  the 
combination  of  bonding  methods,  as 
previously  explained,  would  preclude 
the  necessity  of  listing  separately  a 
combined  surety/escrow  bonding 
method.  In  addition,  consideration  of  the 
comments  concerning  this  bonding 
method  prompted  the  deletion  of 
8  806.17  (Section  800.24  in  the  March  26. 
1981  draft  rules).  Accordingly  8  800.12 
has  been  revised  to  delete  the  method  of 
a  combined  surety/escrow  bond. 

Section  806.11(b).  One  comment  noted 
that  the  term  “bonding  program”  in  this 
section  was  vague  and  suggested  that 
this  Section  should  appear  in  8  800.11  to 
clarify  that  alternative  bonding 
procedures,  a^  well  as  alternative 
bonding  forms,  may  be  acceptable.  OSM 
believes  that  the  rule  provides  for 
alternatives  in  both  bonding  procedures 
and  bonding  forms,  and  recognizes,  as 
other  commenters  pointed  out.  that  other 
types  of  financial  commitments  may  be 
appropriate.  To  clarify  that  an 
alternative  bonding  system  must 
achieve  the  objectives  and  purposes  of 
the  Act,  OSM  proposes  to  rephrase 
8  800.12(b)  to  more  nearly  recite  the 
provision  of  Section  509(c)  of  the  Act. 

Consideration  of  comments  which 
clearly  showed  that  escrow  accounts 
are  a  form  of  collateral  bond  has 
prompted  OSM  to  delete  draft  8  800.22 
and  include  the  provisions  for  escrow 
accounts  in  proposed  §  800.21.  Proposed 


8  800.12  has  also  been  revised  to 
eliminate  the  identification  of  escrow 
accounts  as  separate  bond  forms. 

Section  800.13,  (Formerly  8  805.13) 

Period  of  Liability 

Provisions  governing  the  period  of 
bond  liability  were  included  in  the  draft 
hde  of  March  26, 1981.  They  were 
written  to  allow  the  concept  of  8  805.13 
without  explicit  and  extensive 
regulations;  however,  they  were 
considered  inadequate  to  explain  the 
concept. 

Several  commenters  suggested  that 
8  800.13(a)  be  amended  to  include  a 
sentence  limiting  the  liability  period  for 
bonds  posted  to  guarantee  a  particular 
phase  or  increment  of  reclamation.  As 
this  wording  is  consistent  with  recent 
OSM  policy  guidelines.  OSM  proposes 
to  add  this  sentence. 

Section  800.14  (Formerly  88  805.11  and 
805.12)  Determination  of  bond  amount. 

Provisions  governing  the 
determination  of  bond  amount 
previously  under  8  805.11  were  included 
in  the  draft  rule  of  March  26, 1981  as 
8  800.14.  They  were  written  to  allow  the 
concept  of  8  805.11  and  8  805.12  without 
explicit  and  extensive  regulations.  They 
were,  however,  considered  inadequate 
to  explain  the  concept. 

One  oommenter  questioned  whether 
the  $10,000  minimum  bond  pertaining  to 
the  total  permit  or  to  each  increment. 

The  only  time  the  $10,000  minimum  bond 
amoimt  would  apply  on  an  incremental 
basis  is  when  there  is  only  one 
increment  of  the  permit  area  being 
disturbed  or  in  some  stage  of 
reclamation.  Effectively,  this  would 
mean  either  the  first  or  last  increment  in 
a  permit  area. 

Section  509(a)  of  the  Act  requires  that 
the  bond— that  is  the  total  bond  or 
bonds — for  the  entire  area  under  one 
permit  be  no  less  than  $10,000. 

Another  conunenter  wanted  to  add 
the  phrase  “*  *  *using  reasonable  and 
prudent  business  judgment  and 
practices  *  *  *"  to  8  800.14(b).  Because 
the  regidatory  authority  would  contract 
for  reclamation  under  forfeiture 
conditions,  and  this  would  most  likely 
be  under  a  bidding  situation,  OSM 
believes  that  reclamation  would  be 
carried  out  expeditiously.  Therefore,  this 
phrase  was  not  included. 

Several  commenters  suggested  adding 
language  requiring  the  establishment  of 
an  escrow  account  prior  to  issuance  of  a 
permit  with  the  deposit  of  the  minimum 
$10,000  bond.  The  commenters  maintain 
that  the  escrow  account  would  establish 
funds  obtainable  without  litigation  if 
forfeiture  required  the  regulatory 
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authority  to  reclaim  instead  of  the  ■ 
operator.  Although  OSM  believes  that 
this  is  an  excellent  idea,  the  Act  does 
not  require  such  stringency.  Therefore, 
OSM  believes  that  this  change  should  be 
left  to  the  State  regulatory  agencies  to 
promulgate. 

Several  commenters  noted  that 
subsections  of  §  800.14  could  be 
combined  and  made' more  efficient. 

OSM  agrees  and  the  new  regulations 
propose  this  change. 

One  State  regulatory  authority  stated 
that  it  bases  bond  amounts  on  a  flat  per- 
acre  rate  rather  than  on  the  cost  of 
reclamation.  Although  the  Secretary  of 
the  Interior  may  determine  that  this 
practice  is  allowable,  the  Federal  Act 
requires  the  operator  to  submit  a  cost 
estimate  and  the  regulatory  authority  to 
use  several  different  items  to  determine 
the  bond. 

Some  commenters  suggested  that  the 
$10,000  minimiun  bond  amoimt  be 
lowered  in  cases  where  the  cost  of 
reclamation  is  less.  OSM  cannot  lower 
the  amount  because  to  do  so  would 
require  an  amendment  to  the  Act  and 
could  not  be  accomplished  simply  by 
revising  the  regulations. 

Section  800.15,  formerly  §  805.14 
Adjustment  of  amount 

As  with  S§  800.13  and  800.14,  the 
provisions  of  9  800.15  in  the  draft  rule  of 
March  26, 1981,  were  found  to  be 
inadequate  to  convey  the  meaning  of 
former  §  805.14. 

Two  commenters  requested  that  bond 
adjustments  be  predictable,  such  as 
having  them  set  at  the  beginning  of  the 
permit  term  or  at  the  time  the  permit  is 
revised.  Some  States  review  permits  on 
a  yearly  basis,  which  should  be 
sufficient  to  keep  pace  with  inflation 
and  to  satisfy  the  “predictability” 
requirement 

However,  the  Act  mandates  that  the 
regulatory  authority  adjust  the  bond 
amount  when  the  cost  of  reclamation 
work  changes,  while  at  the  same  time 
requiring  that  permits  must  be  reviewed 
halfway  through  their  terms  years 
in  most  cases).  Changing  bond  amounts 
every  2V^  years  would  not  keep  pace 
with  current  fluctuating  rates  of 
inflation;  consequently  the 
“predictability”  requirement  must  be 
handled  at  the  State  level. 

Numerous  commenters  noted  that 
paragraphs  (a)  and  (d)  of  the  draft  were 
essentially  the  same.  OSM  has 
eliminated  the  first  sentence  in 
§  800.14(a)  and  replaced  it  with  the 
entire  wording  of  9  800.14(d).  The 
second  sentence  of  9  800.14(a)  is 
proposed  as  9  800.14(b)  and  is  revised  to 
include  regulatory  authority  notification 
of  the  surety  and  any  other  person  with 


a  property  interest  in  collateral,  as 
requested  by  several  commenters. 
Sections  800.14  (b)  and  (c)  are  proposed 
as  9  800.14  (c)  and  (d),  respectively. 

Two  commenters  requested  that 
9  800.14(b)  (now  (c))  be  amended  to 
allow  the  surety  to  request  reducticm  of 
bond.  Section  519(a)  of  the  Act 
specifically  states  that  “The  permittee 
may  file  a  request.  *  * 

Consequently,  this  change  has  not  been 
proposed  in  the  revised  regulation. 

One  commenter  opposed  removing  the 
procedmal  requirements  of  bond 
reduction  fiem  9  800.15(b)  (now  (c)) 
because  it  eliminates  citizen 
involvement.  OSM  agrees  that  citizen 
involvement  is  required  when  the 
reduction  is  requested  on  previously 
disturbed  lands.  Consequently,  OSM 
proposes  to  amend  the  regulation 
accordingly. 

Section  800.18  (formerly  30  CFR  806.12 
(aHd).(eJ(6)and(8)(7)) 

Section  806.12,  Terms  and  conditions 
of  the  bond.  This  section  is  revised  and 
proposed  as  9  800.16 

Sections  806.12(e)(6)  and  (g)(7).  The 
language  common  to  Aese  sections  was 
condensed  and  included  in  the  draft 
rules  as  9  800.16(e)  and  made  applicable 
to  all  bond  forms.  The  majority  of  the 
comments  received  concerned  this 
proposed  section.  Many  commenters 
indicated  that  the  terms  “individual” 
and  “company”  were  rather  vague,  and 
generally  suggested  that  the  word 
“indivicbal”  be  deleted  and  the  word 
“company”  be  changed  to  “surety 
company.”  With  the  view  that  these 
terms  apply  in  cases  of  self  bonding, 
OSM  believes  that  reference  to  these 
entities  should  remain  in  the  rule.  Since 
the  definition  of  “person,”  as  given  in 
Section  701(19)  of  the  Act  includes 
these  entities,  this  word  is  inserted  in 
the  rule.  To  clarify  that  surety 
companies  are  also  included  in  the  rule, 
the  term  “surety  company”  is  inserted. 
Further  minor  revisions  of  the  wording 
also  clarify  the  rule’s  applicability  to  all 
bond  forms.  Commenters  varied  in  their 
concerns  about  the  notification  of  action 
alleging  insolvency  or  bankruptcy.  Some 
commenters  suggested  deletion  of  the 
provision,  while  others  suggested  that  it 
be  reworded  to  state  that  the  regulatory 
authority  shall  be  notified.  The  rule 
intends  that  notice  shall  be  given,  but 
allows  flexibility  in  the  establishment  of 
a  mechanism  for  such  notification. 

Another  comment  suggested  that  the 
rule  be  amended  to  state  that  the 
permittee  shall  also  be  notified.  OSM 
contends  that  it  is  the  permittee’s 
responsibility  to  maintain  a  bond,  and 
replace  it  if  necessary,  and  therefore 
believes  that  the  permittee  shall  also  be 


notified  of  any  action  that  may 
jeopardize  the  continuance  of  a  bond. 
The  rule  as  proposed  was  revised 
appropriately. 

The  major  concern  about  this 
proposed  section  pertained  to  the 
provision  of  9  800.16(e)(2).  Some 
commenters  noted  that  the  issuance  of  a 
notice  to  an  operator  of  being  without 
bond  was  vague,  in  that  it  may  imply 
that  a  notice  of  violation  shall  be  issued. 
Other  commenters  stated  that  the  rule 
afforded  no  environmental  protection, 
since  the  regulatory  authority  appeared 
to  be  left  with  little  or  no  audiority  to 
enforce  the  maintenance  of  a  bond  One 
regulatory  authority  stated  that  it  should 
be  authorized  to  issue  a  notice  of 
violation,  and  preferred  the  wording  of 
9  806.12(e)(6)(iii). 

Section  509(b)  of  the  Act  clearly  states 
that  the  bond  shall  be  for  the  duration  of 
the  operation  and  appropriate 
revegetation  period  Section  521(a)(3) 
clearly  states  that  if  an  operator  is  in 
violation  of  any  requirement  of  the  Act  a 
notice  of  such  violation  shall  be  issued 
fixing  a  reasonable  time  for  abatement; 
and  that  an  order  of  cessation  of  the 
operation  shall  follow,  if  the  violation  is 
not  abated  within  the  scheduled 
abatement  time.  OSM  recognizes  that 
circumstances  of  insolvency  or 
bankruptcy  are  not  within  an  operator's 
control,  and  the  language  of 
9  806.1^e)(6)(iii)  reflects  that 
consideration.  With  the  provision  for 
notification  of  action  alleging  insolvency 
or  bankruptcy  described  in  proposed 
9  800.16(e)(1)  the  operator  be 
sufficiently  forewarned  of  any  potential 
loss  of  bonding  coverage.  It  is  the 
permittee’s  responsibility  to  assure  that 
bond  coverage  is  maintained  OSM  has. 
therefore,  proposed  to  reinsert  language 
of  9  806.12(e)(6)(iii)  and  has  made  it 
applicable  to  all  bond  forms. 

Sectian  800.17 (formerly  Part  801). 
Bonding  requirements  for  underground 
coal  mines,  coal  processing  plants, 
associated  structures  and  oder  long¬ 
term  coal-related  facilities  and 
structures. 

Provisions  governing  bonding  of 
underground  mines  and  other  long-term 
coal  processing  operations  were 
included  in  the  draft  rule  date  March  2d 
1981  at  9  8(X).ll(c).  The  paragraph 
intended  to  allow  the  concept  found  in 
Part  801  without  explicit  and  extensive 
regulations,  but  was  found  to  be 
inadequate  to  explain  the  concept 
Several  comments  were  received 
regarding  draft  paragraph  800.11(c). 
Most  misunderstood  its  intention  and 
asked  for  clarification.  Others  were 
concerned  that  no  clear  provision  for 
bonding  of  surface  measures  to  prevent 
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subsidence  remained  from  Part  801.  Two 
specific  comments  cited  the  draft  rule  as 
preventing  the  concept  of  incrementally 
covering  long-term  operations  and 
suggested  a  rewrite  was  necessary. 

OSM  in  clarifying  the  bond  concept 
for  long-term  operations  has  proposed  a 
section  at  §  800.17  to  incorporate  the 
concept  finalized  as  Part  801  (August  6, 
1980).  From  the  comments  received  this 
provision  could  not  be  adequately 
explained  in  a  single  paragraph. 
Therefore,  speciHc  procedures  requiring 
bond  coverage  that  does  not  lapse 
between  permit  terms  has  been 
proposed. 

As  proposed,  this  section  establishes 
bonding  conditions  for  long-term 
operations,  generally  with  a  30-50  year 
lifetime.  It  has  become  apparent  that 
bonding  for  thirty  years  would  not  be 
available  commerically,  and  a 
mechanism  must  be  developed  to  cover 
the  reclamation  of  such  areas.  As 
indicated  in  the  preamble  to  the  Final 
Rule,  August  6, 1980  (45  FR  52308)  and 
the  proposed  provision  January  24, 1980 
(45  FR  6030),  these  disturbed  areas 
remain  constant  throughout  the  life  of 
the  operation  and  require  a  fairly 
constant  bond  amount.  Therefore,  once 
a  bond  is  posted,  in  theory  it  could 
remain  until  reclamation  occurred, 
perhaps  30  years,  later.  In  practice, 
bonding  is  not  available  from  a  surety 
for  30  years.  Therefore,  bonding 
provisions  are  proposed  similar  to 
provisions  of  Part  801,  which  allow 
bonding  terms  equal  to  the  permit 
duration,  with  a  replace  or  pay 
provision  to  apply  120  days  prior  to 
repermitting  or  entering  the  reclamation 
phase  of  the  permit 

Provisions  for  subsidence  bonding 
have  been  revised  from  the  30  CFR 
601.16  provision,  and  the  proposed  rule 
only  requires  that  surface  control 
measures  not  completed  when  the 
permit  is  issued,  be  guaranteed  by  a 
performance  bond. 

Forfeiture  provisions  will  apply  to 
those  bonds  required  for  continuous 
operation  which  are  not  replaced  or 
extended  for  the  upcoming  permit  term 
when  renewal  is  required. 

One  commenter  requested  a  variance 
from  all  bonding  requirements  for  long¬ 
term  facilities  where  the  final  land  use  is 
industrial  or  mining.  This  concept  has 
been  considered,  and  a  variation  is 
believed  to  be  incorporated  in  the 
determination  of  the  amount  of  bond 
necessary  to  reclaim  the  permit  area  to 
support  the  postmining  land  use, 
expecially  when  considering  the 
reclamation  techniques  for  these 
facilities  in  establishing  the  bond 
amount  Reclamation  land  use  for 
industrial  usage  may  be  less  than  other 


land  use  requirements  and,  therefore, 
may  be  significant  in  the  bond  amount 
required  by  the  operator.  The  regulatory 
authority  must  approve  the  degree  of 
reclamation  required  to  meet  the 
reclamation  plan.  The  office  does  not 
believe  that  bonding  can  be  eliminated 
completely  under  the  Act  where  long¬ 
term  reclamation  is  ultimately  required 
or  which  may  occur  at  any  time  during 
the  facility’s  life,  especially  if  an 
operator  goes  out  of  business  or 
unpredicatably  closes  an  operation. 

Section  600.20  (formerly  30  CFR 
806.12(e)) 

Section  806.12(e),  Surety  Bonds.  This 
portion  of  8  806.12  is  proposed  as  found 
in  the  March  26. 1981  draft  rules  as 
§  800.20. 

Section  800.20(a).  Several  commenters 
noted  that  this  proposed  Section 
contained  language  which  identified 
types  of  collateral  bonds,  and  suggested 
that  such  language  be  deleted.  OSM 
agrees  and  has  deleted  the 
inappropriate  language  from  the 
provision. 

Section  800.20(b).  Commenters  noted 
that  this  proposed  section  did  not 
include  the  exception  provided  in 
current  8  806.12(e)(1),  and  indicated  that 
such  an  exclusion  could  prohibit 
cancellation  of  bond  for  lands  not 
disturbed.  One  commenter  also 
suggested  that  there  may  be  conflict 
between  cancellation  of  bond  pursuant 
to  this  section  and  replacement  of  bond 
pursuant  to  proposed  8  800.30.  It  is 
recognized  that  lands  not  disturbed,  and 
therefore  not  requiring  further  bond 
coverage,  need  not  be  subject  to  bond 
replacement  Considering  this,  OSM  has 
proposed  8  800.20  to  provide  for 
cancellation  of  bond  for  lands  not 
disturbed. 

It  is  not  clear  what  potential  conflict 
with  the  replacement  of  bonds  pursuant 
to  proposed  8  800.30  may  occur  with 
reference  to  disturbed  lands.  Proposed 
8  800.20(b)  clearly  refers  to  bond 
cancellation  for  lands  not  disturbed.  If 
disturbed  lands  are  eligible  for  bond 
release  then  such  release  procedures 
pursuant  to  proposed  8  800.40  will  be 
implemented.  If,  however,  disturbed 
lands  are  not  eligible  for  bond  release, 
replacement  bond  must  be  obtained. 
Since  no  potential  for  conflict  is 
recognized,  the  suggested  revision  to 
include  bond  cancellation  “*  *  *  for 
disturbed  lands  as  provided  in  §  800.30" 
has  not  been  made. 

Section  800.21  (formerly  30  CFR 
806.12(f)) 

Section  806.12(f),  Collateral  bonds. 
This  portion  of  8  806.12  had  been 


revised  and  proposed  in  the  March  26, 
1981,  draft  rules  as  8  800.21. 

Section  800.21(a)(2).  Commenters 
noted  that  the  current  market  value  of 
collateral  may  fluctuate  and  suggested 
that  a  statement  concerning  a  periodic 
reevaluation  of  collateral  be  included  in 
the  rule.  OSM  recognizes  that  the 
provisions  of  proposed  8  800.15  will 
allow  the  regulatory  authority  to  adjust 
the  bond  as  necessary  to  assure  the 
availability  of  adequate  reclamation 
funds,  yet  believes  that  §  806.12(i) 
provides  more  specific  authorization  for 
such  adjustment  with  reference  to 
collateral.  Accordingly.  §  806.12(i)  has 
been  proposed  for  reinsertion  under 
§  800.21(e). 

Section  800.21(b)(2).  Two  commenters 
suggested  the  reinsertion  in  this 
proposed  section  of  the  “90-day 
notification  period"  specified  in 
§  806.12(g)(1).  OSM  believes  that  the 
proposed  rule  provides  the  regulatory 
authority  with  the  flexibility  to 
determine  specific  procedures 
concerning  the  acceptability  of  letters  of 
credit  and  that  the  provisions  of 
proposed  8  800.16  will  assure  the 
maintenance  of  adequate  bond 
coverage,  regardless  of  the  bonding 
method  used. 

Section  800.21(b)(3).  On  regulatory 
authority  was  concerned  that  this 
proposed  rule  would  adversely  affect  its 
present  ability  to  draw  upon  the  letter  of 
credit  without  an  order  of  forfeiture.  The 
proposed  rule  does  not  prohibit  the 
regulatory  authorities  from  promulgating 
specific  rules  to  obtain  needed 
reclamation  funds,  but  merely 
establishes  that  the  letter  of  credit  must 
be  payable  upon  an  order  of  forfeiture. 

Section  800.21(c)(2)(ii).  Several 
comments  indicated  that  some  States  do 
not  have  procedures  for  the  certification 
of  appraisers,  but  that  appraisers  are 
certifled  by  professional  organizations. 
Considering  this,  OSM  has  revised  this 
proposed  rule  to  specify  that  the 
appraiser  must  be  certifled,  although  not 
necessarily  by  the  State. 

Considering  comments  which  clearly 
showed  that  escrow  accounts  are  forms 
of  collateral  bond,  OSM  has  deleted 
proposed  8  800.22  of  the  draft  rule  and 
proposed  to  include  the  provisions 
under  8  800.21(d). 

Section  800.21(d)  (formerly  30  CFR 
806.13) 

Section  800.13  Escrow  bonding.  This 
section  had  been  revised  and  proposed 
as  8  800.21(d).  It  was  included  in  the 
March  26, 1981,  draft  rule  as  8  800.22. 

Section  800.22.  One  comment 
contended  that  escrow  bonding,  as 
described,  was  merely  another  form  of 
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collateral  bonding,  and  suggested  that 
these  provisions  be  included  in  the 
section  concerning  collateral  bonds. 
Recognizing  this,  OSM  has  deleted 
§  800.22  found  int  he  draft  rule  and 
proposes  to  include  the  escrow  account 
provision  in  §  800.21. 

Section  800.23  (Formerly  806.14)  Self- 
bonding 

Self-bonding  has  been  the  subject  of 
much  controversy  since  it  was  originally 
proposed.  The  preamble  to  the  August  6. 
1980  permanent  bonding  rules  details 
the  issues  involved  in  self-bonding  (45 
FR  52318-52314). 

OSM  stated  in  the  August  6, 1980 
preamble  that  a  study  on  self-bonding 
would  be  conducted  to  evaluate 
alternatives.  This  study  has 
subsequently  been  cancelled,  since  the 
States  under  the  proposed  rule  would 
design  their  own  self-bonding  programs. 

The  proposal  of  Texas  Utilities 
Generating  Company  was  generally 
adopted  in  the  March  26, 1981  draft 
rules.  This  draft  provision  established  at 
least  a  $10  million  net  worth  or  at  least 
$20  million  of  tangible  fixed  assets  as 
the  criteria  for  hnancial  solvency.  A 
State  commenter  pointed  out  that  these 
minimums  should  be  left  to  the 
regulatory  authority  to  establish.  In 
many  cases  the  10  to  20  million  dollars 
would  prohibit  numerous  small 
operators  from  providing  self-bond 
when  the  amount  of  acreage  planned  for 
disturbance  may  not  be  large  enough  to 
justify  10  or  20  million  dollars.- 

As  an  alternative  to  the  10  or  20 
million  dollar  test,  and  a  rating  by  an 
investment  service  is  allowed  to  show 
Rnancial  solvency  in  the  draft  rules. 

This  alternative  would  also  be 
unavailable  to  small  but  financially 
secure  operations  and  would  not  be 
relevant  to  the  question  of  their 
financial  solvency.The  Act  permits,  but 
does  not  require,  the  regulatory 
authority  to  adopt  self-bonding.  In 
assessing  whether  or  not  to  allow  self¬ 
bonding.  the  regulatory  authority  is  in 
the  best  position  to  evaluate  the 
financial  stability  of  the  coal  industry  in 
the  area,  the  overall  bonding  program 
and  the  risk  involved  in  accepting  self¬ 
bonds.  Therefore,  to  allow  maximum 
flexibility  to  the  States,  the  office  is  not 
setting  criteria  to  establish  financial 
solvency  and  continuous  operations  for 
self-bonding  which  provide  guarantees 
equivalent  to  other  bonding  methods. 
Each  regulatory  authority  must  establish 
uniform  criteria  if  self-bonding  will  be 
allowed.  This  is  necessary  so  that 
operators  can  readily  discern  whether  or 
not  they  qualify  for  self-bonds. 
Previously  promulgated  regulations  by 
OSM  may  be  used  as  a  guide.  Self¬ 


bonding  without  collateral  was 
proposed  on  January  24, 1980  (45  FR 
6035  and  6040-6041). 

Section  806.14  provided  for  a  net 
worth  of  six  times  the  bond  amount  and 
the  posting  of  collateral  in  order  to  self 
bond.  Continuous  operation  for  10  years 
as  well  as  analysis  of  the  financial 
statements  of  the  applicant  where  also 
required.  These  provisions  are  proposed 
for  deletion. 

Section  800.23(b)  requires  the 
regulatory  authority  to  establish  criteria 
for  self-bonding  which  provides  an 
equivalent  guarantee  to  other  bonding 
methods. 

Section  800.23(c)  is  comparable  to 
§  806.14(a)(7)  concerning  a  change  in 
self-bonding  conditions.  The  text  as 
proposed  was  not  changed. 

The  provisions  in  the  March  26, 1981 
draft  relating  to  criteria  for  establishing 
a  self-bonding  program  are  proposed  for 
deletion. 

Section  800.24  (formerly  30  CFR  806.17) 

Section  806.17  Combined  surety/ 
escrow  bonding.  This  section  was 
revised  and  proposed  in  the  March  26, 
1981,  draft  rules  as  §  800.24. 

Section  800.24.  Two  comments 
contended  that  separate  rules  governing 
a  combination  of  die  surety  and  escrow 
account  bonding  methods  need  not  be 
proposed.  Both  commenters  reasoned 
that  adequate  procedures  existed  for 
such  combinations  or  that  adequate 
alternative  procedures  could  be 
implemented.  Considering  this 
contention,  as  well  as  the  proposed 
reinsertion  of  the  provision  for 
combination  of  bonding  forms  in 
proposed  §  800.12,  OSM  proposed  to 
delete  this  section.  It  is  believed  that 
both  the  option  for  a  combination  of 
surety  and  escrow  bonds  and  the 
regulatory  authorities’  flexibility  in 
promulgating  the  necessary  procedures 
will  be  maintained. 

§  800.40  (formerly  Part  807) 
Requirement  to  release  performance 
bond.  Rules  concerning  the  requirement 
to  release  performance  bond  were 
included  in  the  March  26, 1981,  draft 
rule.  The  rules  were  written  to  allow  for 
the  concepts  of  Part  807  without  the 
explicit  and  extensive  regulations.  Since 
then,  these  rules  were  considered 
inadequate  to  explain  the  concept 
contained  in  Part  807. 

Several  commenters  requested  that 
S  807.11(a)(1)  be  reinserted  in  S  800.40(a) 
so  that  applications  for  bond  release  can 
only  be  submitted  at  times  or  seasons 
that  will  allow  the  regulatory  authority 
to  evaluate  completed  reclamation 
operations.  They  also  requested  that 
“*  *  *  or  as  soon  as  weather  conditions 
permit  *  *  *”  be  inserted  in  §  800.40(b) 


for  the  same  reason  and  objected  to  the 
30-day  time  limit  The  30-day  time  limit 
is  mandated  by  the  Act  However.  OSM 
agrees  with  the  first  part  of  the  request 
and  has  proposes  1 800.40(a)  and  (b) 
accordin^y. 

Numerous  commenters  requested  dial 
fi  807.11(b)(7)  be  reinserted  so  that 
public  participation  in  bond  release 
would  be  insured,  as  intended  by 
Congress.  Without  this  requirement 
citizens  would  not  know  they  can 
submit  written  comments,  objections,  or 
requests  for  hearings  on  the  proposed 
bond  release,  or  where  to  send  them. 
OSM  agrees  that  this  information  is 
necessary  and.  therefore,  proposes  to 
reinsert  it  at  §  800.40(a). 

Many  commenters  requested  that  the 
regulatory  authority  notify  the  surety  or 
other  person  with  interest  in  collated 
as  well  as  the  permittee  of  its  decision 
to  release  or  not  release  a  bond.  OSM 
concurs  with  this  request  and  has 
amended  §  800.40(b)  to  reflect  this 
change. 

Several  commenters  thought  that 
§  800.40(c)  was  confusing  b^use  all 
language  concerning  phases  of 
reclamation  was  omitted.  The 
commenters  requested  clarification. 
Consequently.  OSM  proposes  8  800.40(c) 
to  include  references  to  the  three  phases 
of  bond  release. 

Some  commenters  noted  that  the 
phrase  dealing  with  rail  producti\ity 
had  been  omitted  fioin  §  800.40(c)(2). 
OSM  has  reinserted  in  the  proposed  rule 
the  phrase  that  was  inadvertently 
omitted  in  the  draft 

Several  commenters  requested  that  at 
the  end  of  I^ase  n  reclamation,  at  least 
25  percent  of  the  bond  would  be 
released.  Others  wanted  at  least  15 
percent  of  the  bond  to  be  retained  until 
the  completion  of  Phase  in  reclamation. 
Still  others  requested  that  the  60  peicent 
release  at  the  end  of  Phase  I  include  the 
replacement  of  topsoil.  Others  were 
pleased  by  the  new  wording. 

Because  the  Act  specifically  states 
that  60  percent  of  the  bond  can  be 
released  at  the  end  of  Phase  I 
reclamation  (not  including  topsoil 
replacement)  and  leaves  the  percentage 
releases  for  Phases  I  and  IH  to  the 
discretion  of  the  regulatory  authority, 
OSM  believes  that  8  800.40(c)  conveys 
the  meaning  of  the  Act  and  allows  the 
State  regulatory  authorities  latitude  to 
decide  on  amounts  to  release  for  Phases 
n  and  in. 

Numerous  commenters  requested 
changes  in  the  regulations  that  are  not 
consistent  with  the  Act;  therefore,  these 
changes  are  not  proposed.  In  additon  to 
those  already  discussed,  the  requests 
included  extending  the  30-day  limit  for 
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submitting  proof  of  newspaper 
advertisement  of  bond  release 
application;  not  allowing  agencies 
charged  with  socioeconomic 
responsibilities  to  file  bond-release 
objections:  and  not  notifying  parties 
other  than  the  landowner  and  the 
regulatory  authority  about  bond  release. 

Section  900.50 Forfeiture  of  bonds 
(formerly  Part  808).  Part  808  has  been 
modified  to  reflect  changes  requested  in 
response  to  the  March  26, 1081  draft 
rule.  Section  808.1  has  been  deleted  as 
not  required  since  forfeiture  provisions 
are  proposed  as  a  section  raUier  than  a 
separate  part. 

Section  808.11  Genera).  This  section 
as  proposed  is  revised  under  §  800.50(a). 
The  language  contained  in  the  March  2^ 
1981  draft  i^es  gave  double  (fiscretion 
to  the  regulatory  by  changing  the  words 
"shall  forfeit”  to  “may  forfeit”  and  then 
listing  in  paragraphs  (b)  and  (c)  ways 
forfeiture  could  be  avoided.  The 
performance  bond  or  bonds  are 
conditioned  upon  accomplishment  of  the 
reclamation  plan  as  approved  by  the 
regulatory  authority.  If  the  operator  fails 
to  conduct  reclamation  in  accordance 
with  the  relamation  plan  or  defaults  on 
other  conditions  of  a  bond,  the  operator 
has  violated  the  bonding  provisions  of 
the  Act  and  bond  forfeiture  is  required. 
Therefore,  it  is  believed  that  no 
discretion  to  take  forfeiture  action  is 
allowed  under  these  circumstances; 
however,  adequate  latitude  is  available 
for  the  regulatory  authority  to  withhold 
forfeiture  if  an  operator  or  a  surety 
agree  to  a  compliance  schedule  in 
completing  reclamation  successfully. 
Therefore,  the  office  proposes  to  reword 
paragraph  (a)  to  require  the  regulatory 
authority  to  take  action  to  forfeit  imder 
such  circumstances  and  include 
methods  for  compliance  in  paragraphs 
(a)(1)  and  (2)  thereby  replacng  the 
designations  (b)  and  (c)  found  in  the 
March  26, 1981  draft  rule. 

808.11(c).  Hiis  paragraph  of  the 
existing  rules  allows  a  surety  to  perform 
its  reclamation  guarantee  rather  than 
forfeit  the  bond  amount  In  a  policy 
decision,  OSM  determines  that  a  surety 
bond  could  be  accepted  for  a  specified 
phase 'of  reclamation,  without  ^olating 
the  overall  concept  of  bond  coverage. 
Such  phase  coverage  if  written  by  a 
surety  would  limit  the  surety  guarantee 
in  the  reclamation  operation  to  work  to 
be  accomplished  in  that  phase  of 
reclamation.  Therefore,  S  800.50(a)(2)  is 
proposed  as  recommended  by 
commenters  to  allow  limited  surety 
involvement  in  performance  under 
forefeiture  to  something  less  than  total 
completion  of  the  reclamation  plan,  if  a 
limited  guarantee  was  initially  accepted. 


Section  808.12 Procedures.  Provisions 
of  §  808.12  are  proposed  under 
paragraph  800.50(b).  Hie  content 
remains  basically  unchanged,  with  the 
exception  of  §  808.12(aK3)«  (4)  and  (c). 
Section  808.12(a)(3)  is  proposed  for 
revision  as  §  800.50(b)(3)  to  eliminate 
the  phrase  "Proceed  in  an  action  for 
collection  on  die  bond”  and  replace  with 
"Proceed  to  collect  the  amount 
forfeited”.  The  State  regulatory 
authority  requesting  this  change  pointed 
out  that  no  legal  ac^on  or  suit  is 
necessary  to  forfeit  a  bond  Therefore  a 
more  dir^  phrase  was  appropriate. 

Section  808.12(a)(4)  is  proposed  for 
deletion  at  the  request  of  a  State 
regulatory  authority.  The  commenter 
stated  that  the  paragraph  (b)(3)  sets  the 
conditions  for  appeal  and  paragraph  (c) 
states  the  regulatory  authority  decision 
as  final;  therefore,  the  provision  telling 
the  regulatory  authority  to  defend  the 
action  is  unnecessary. 

Section  808.12(b).  This  paragraph  is 
proposed  for  deletion  because  it  is  not 
considered  necessary  to  expand  or 
further  specify  the  regulatory  authority’s 
role. 

Section  808.12(c).  This  provision  was 
subject  to  a  rulemaking  petition 
published  March  12, 1981  at  46  FR 16276. 
Many  comments  were  received  and 
most  supported  the  petition,  stating  that 
this  amendment  would  provide  sureties 
with  the  flexibility  necessary  to  write 
reclamation  bon<b.  The  amendment 
proposed  herein  as  8  800.50(d) 
eliminates  the  necessity  for  bonds 
posted  for  an  increment  to  extend  to  the 
entire  permit  area  under  conditions  of 
forfeiture.  This  extension,  the  petitioners 
argued,  was  beyond  the  intention  of 
intial  bond  guarantee.  Two  Stats 
regulatory  authorities  opposd  the 
amendment  stating  that  bonds  limited  to 
increments  would  cause  accounting 
problems,  would  create  the  need  for 
each  increment  to  stand  on  its  own  and 
would  require  excessive  bond  amounts 
on  separate  increments.  Their  concept 
involves  averaging  the  per  acre  bond 
over  an  entire  permit  area  which  would 
allow  the  regulatory  authority  adequate 
funds  to  complete  ^  entire  reclamation 
plan. 

Section  808.12(c)  proposed  January  24, 
1980  and  issued  fi^  August  h,  1980,  at 
45  FR  52324,  supported  the  extension  of 
bond  liability  to  the  completion  of  the 
reclamation  plan  on  the  entire  permit 
area,  rejecting  the  concept  of 
incremental  bonds  providing 
independent  guarantees  unto 
themselves.  This  concept  of  extended 
liability  continues  to  be  appropriate 
when  one  bond  covers  an  entire  permit 
area,  or  bonds  are  calculated 
cumulatively.  However.when  multiple 


type  bonds  cover  specific  phases, 
extending  these  lii^ted  guarantees  to 
the  entire  permit  area  pracnmance  is 
beyond  the  increment^  or  original 
redamation  guarantee. 

Cumulative  bonding  presumes  a  single 
bond  amount  covering  varying 
reclamation  work  during  the  mining 
process.  Since  the  precise  coverage  at 
any  one  time  would  be  difficult  to 
assess,  it  is  advantageous  that 
cumulative  bonds  cover  the  total 
disturbed  area  up  to  their  inaximm  limit. 
Any  bond  posted  for  the  entire  permit 
area  as  found  in  proposed 
8  800.11(c)(l)(i)  could  not  be  limited  to 
any  incremental  area. 

Therefore,  in  an  attempt  to  alleviate 
major  obstades  in  implementing  surety 
coverage  of  phases,  and  incremental 
bonds,  and  ^ow  combination  bonds, 
the  requirement  to  extend  an 
incremented  bond  is  proposed  for 
deletion. 

A  State  reclamation  association  in 
referring  to  paragraph  800.50(f)  of  the 
March  26, 1981  ^aft  (existing  30  CFR 
808.12(c))  questioned  whether  the 
paragraph  allowed  the  regulatory 
authority  to  use  forfeited  bonds  from 
one  job  site  to  pay  for  reclamation  of 
another.  OSM  believes  that  the 
conditions  of  incremented  bonds  should 
be  made  clear  that  the  performance 
guaranteed  for  an  increment  of  a  permit 
area  is  applicable  only  to  the  work 
necessary  to  redaim  that  area  within 
the  permit  area.  Under  provisions  of 
proposed  800.50(c)  and  (d).  the 
regulatory  authority  does  not  have 
discretion  under  a  forfeited  performance 
bond  to  use  proceeds  on  work  not 
originally  guaranteed.  However,  some 
States  required  bond  amounts  to  be 
penal  sums  and  not  necessarily  limited 
to  the  amount  of  remaining  redamation 
woric.  OSM  believes  that  ^s  type 
coverage  ensures  performance  of 
redamation,  and  in  meeting  the  intent  of 
the  Act  considers  the  penal  provisions 
as  more  stringent  than  the  agendes’ 
performance  bonding  rules. 

Section  808.13  Criteria  for  forfeiture. 
Provisions  of  this  section  have  been 
deleted  and  are  considered  to  be 
incorporated  in  proposed  8  800.50(a). 
Specific  conditions  are  proposed  for 
regulatory  authority  discretion.  As  noted 
in  discussions  on  paragraph  800.50(a) 
mandatory  forfeiture  is  required  if 
reclamation  operations  are  not 
conducted  in  accordance  with  the 
reclamation  plan  or  if  the  operator 
defaults  on  tiie  conditions  of  the  bond. 
This  provides  suffident  latitude  for  the 
regulatory  authority  to  determine  when 
forfeiture  is  required.  Therefore,  existing 
8  808.13  is  proposed  for  deletion. 
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Section  808.14  Determination  of 
forfeiture  amount  This  section  was 
induded  in  the  March  draft  as  §  800.51. 
The  proposed  Section  responded  to  a 
remand  by  the  District  Court,  which 
cited  OSM's  rules  for  forfeiting  the 
entire  bond  amount  without  a  provision 
for  returning  unused  amounts. 
Additionally,  in  the  March  draft,  OSM 
inserted  the  requirement  that  forefeited 
bond  amounts  may  be  utilized  to  cover 
administrative  expenses.  Several 
commenters  objected  to  this  indusion, 
contending  that  OSM  and  the 
Regulatory  Authority  administrative 
expenses  are  already  covered.  The 
concept  of  funding  of  administrative 
expenses  actually  represented  the  cost 
of  contracting,  inspecting,  and  legal 
actions  associated  with  the  reclamation 
of  the  permit  area  by  the  State.  It  would 
seem  an  appropriate  cost  to  the  operator 
or  the  surety  to  pay  for  all  contracting 
costs,  since  under  forfeiture  an  operator 
has  imposed  a  workload  not  antidpated 
by  the  regulatory  authority,  nor 
anticipated  by  the  surety,  and  hopefully 
not  by  the  operator  in  receiving  the 
permit 

OSM  in  review  of  comments  regarding 
the  use  of  forfeited  bonds  believes  it  to 
be  in  the  best  interest  of  the  State 
regulatory  authorities  in  implementing 
this  provision  not  to  specify  rules  to 
determine  the  amount  to  be  forefeited. 
This  is  more  appropriately  left  to  the 
discretion  of  the  regulatory  authority. 
Section  800.50(b)(1)  requires  a 
determintion  of  the  amount  to  be 
forfeited  with  reasons  cited,  and 
§  800.50(e)  requires  that  funds  only  be 
used  to  contract  on  the  permit  area 
associated  with  bond  coverage. 
Therefore,  under  forfeiture  of  a 
performance  bond,  funds  not  used  to 
contract  for  reclamation  would  be 
subject  to  refund,  since  unused  funds 
are  not  transferrable  to  another  site. 
However,  this  rationale  may  not  apply  if 
bond  forfeiture  renders  a  penal  sum 
rather  than  n  performance  guarantee. 
The  section  governing  the  amount  of  the 
bond  to  be  forfeited  is  proposed  for 
deletion.  The  concept  is  preserved  in 
§  800.50(b)  for  regulatory  authority 
action. 

Section  800.60  (formerly  30  CFR  800.12 
and  806.16) 

Section  806.16  Terms  and  conditions 
for  libability  insurance.  This  section  has 
been  proposed  in  the  March  26. 1981, 
draft  rules  as  §  800.60. 

Section  606.60(a).  The  majority  of  the 
comments  received  concerned  two 
provisions  of  this  proposed  section. 
Three  commenters  noted  that  Section 
507(f)  does  not  specify  compensation  for 
“*  *  *  damage  to  water  wells,”  and 


recommended  that  this  phrase  be 
deleted.  Section  507(f)  and  proposed  rule 
§  800.60(a)  specify  t^t  coverage  shall 
be  adequate  to  compensate  persons 
damaged,  including  property  damage, 
and  intitled  to  compensation  under  the 
provisions  of  State  law.  It  is  believed 
that  this  provision  will  include  damage 
to  water  wells  and  that  such  damage 
need  not  be  specifically  identified  in  the 
proposed  rule.  The  rule  as  proposed 
more  nearly  recites  language  of  S  507(f) 
of  the  Act 

Several  comments  concerned 
minimum  amounts  specified  for  bodily 
injury.  Two  commenters  stated  that  the 
amounts  may  not  be  adequate.  Another 
commenter  stated  that  prudent  minimum 
amounts  should  be  determined  by  the 
regulatory  authority  and  be  based  upon 
experience  in  each  State.  One 
commenter  explained  that,  in  reference 
to  a  policy  covering  several  operational 
locations,  the  total  limit  is  available  for 
any  one  occurrence.  Subject  to 
exhaustion  of  the  total  policy  limits.  A 
final  comment  notes  that  the  minimums 
are  specified  for  bodily  injury,  but  not 
for  property  damage,  and  suggested  that 
the  provision  be  revised  to  cover  both 
occurrences. 

Section  507(f)  of  the  Act  states  that 
coverage  shall  be  in  an  amount 
adequate  to  compensate  any  persons 
damaged  as  a  result  of  the  operations. 
While  this  provision  intends  that 
coverage  shall  be  adequate,  OSM 
believes  that  minimum  amounts  must  be 
specified.  The  regulatory  authorities  will 
retain  the  ability  to  specify  higher 
minimums.  Proposed  §  800.60(a) 
specifies  that  the  minimum  amoimt 
apply  to  both  bodily  injury  and  property 
'  damage. 

Section  600. 70  (Formerly  Part  809)-— 
Bonding  and  Insurance  Requirements 
for  Anthracite  Surface  Coal  Mining  and 
Reclamation  Operations 

Bonding  for  anthractie  operations  has 
been  reduced  to  a  section  rather  than  a 
separate  part.  Therefore,  S  809.1  Scope, 

§  809.2  Objective,  $  809.3  Responsibility 
and  S  809.11  Applicability  would  be 
deleted.  Section  30  CFR  809.12 
Requirements,  has  been  renumbered 
§  800.70  without  text  change.  The 
comments  in  the  preamble  concerning 
the  text  of  the  permanent  regulations  of 
March  13, 1979,  (44  FR 15124)  remain 
applicable. 

Determinations  Under  Executive  Order 
12291,  the  Regulatory  Flexibility  Act  and 
the  National  Environment  Policy  Act 

OSM  has  examined  these  final  rules 
according  to  the  criteria  of  Executive 
Order  12291  (February  17, 1981)  and 
determined  that  they  do  not  constitute 


major  rules.  The  economic  inqmct  of  Ac 
rules  is  expected  to  be  indirectly 
beneficial  to  coal  op«Btors  and 
consumers,  because  of  increased 
availability  of  bonds  and  flexibility  to 
regulatory  authorities  in  implementing 
the  rules. 

The  rules  have  also  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  and  OSM  h^ 
determined  that  the  proposed  rules  do 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rules  are  esqtected  to  reduce 
the  regulatory  burden  on  small  coal 
operators  by  all  eviating  previous 
constraints  on  the  surety  market  thereby 
allowing  increased  types  of  collateral 
It  is  hereby  determined  that  diis 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  titot  no  detailed 
statement  pursuant  to  Section  102(2XC) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4332(2)(q)  is 
required. 

Dated:  August  18, 1981. 

William  P.  Pendley, 

Acting  Assistant  Secretary,  Energy  and 
Minerals, 

Under  the  authority  of  5  U.S.C  301« 
the  Act  of  February  25, 1920  (30  US.C. 
189),  and  Executive  Order  12291  (46  FR 
13192)  it  is  proposed  to  amend  Title  30 
Subchapter )  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PARTS  801-809  (REMOVED] 

Subchapter  ),  Parts  801-809  are 
removed.  Part  800  and  the  heading  for 
Subchapter  )  are  revised  as  follows: 

Subchapter  J— Performance  Bondbtg  and 
Insurance  Requirements  for  SurfSce  Coal 
Mining  and  Reclamation  Operations 

PART  800— BOND  AND  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  UNDER  REGULATORY 
PROGRAMS 

800.1  Scope. 

800.2  Objectives. 

800.4  Regulatory  authority  responsibilities. 

800.5  Definitions. 

800.11  Requirement  to  file  a  bond. 

800.12  Form  of  the  performance  bond. 

800.13  Period  of  liability. 

800.14  Determination  of  bond  amount 

800.15  Adjustment  of  amount 

800.16  General  terms  and  conditions  of 
bond. 

800.17  Bonding  requirements  for 
underground  coal  mines,  coal  processing 
plants,  associated  structures  other 
long-term  coal-related  facilities  and 
structures. 
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600.20  Surety  bonds. 

800.21  Collateral  bonds. 

800.23  Self  bonding. 

600.30  Replacement  of  bonds. 

600.40  Requirement  to  release  performance 
bond. 

800.50  Forfeiture  of  bonds. 

600.60  Terms  and  conditions  for  liability 
insurance. 

800.70  Bonding  for  anthracite  operations  in 
Pennsylvania. 

Authority:  Secs.  102. 201(cl.  501(b).  503,  504. 
507,  508,  509,  510,  515,  510, 519,  and  529,  Pub. 

L  95-87,  91  Stat  448,  449, 468,  470,  471,  474, 
475,  477.  478,  479,  480,  486,  488,  489,  491,  495, 
501,  and  514  (30  U.S.C.  1201, 1202, 1211, 1251, 
1253, 1254, 1257, 1258, 1259, 1260, 1265, 1266, 
1269,  and  1279). 

§  800.1  Scope. 

This  part  sets  forth  the  minimum 
requirements  for  the  Secretary’s 
approval  of  regulatory  program 
provisions  for  bonding  and  insuring  ' 
surface  coal  mining  and  reclamation 
operations. 

S  800.2  Objective. 

The  objective  of  this  Part  is  to  set 
forth  the  minimum  requirements  and 
responsibilities  for  filing  and 
maintaining  bonds  and  insurance  for 
surface  coal  mining  and  reclamation 
operations  un(ler  regulatory  programs  in 
accordance  with  the  Act 

§  800.4  Regulatory  authority 
responsibilities. 

(a)  ’The  regulatory  authority  shall 
prescribe  and  furnish  forms  for  Rling 
performance  bonds. 

(b)  The  regulatory  authority  shall 
prescribe  terms  and  conditions  for 
performance  bonds  and  insurance  which 
meet,  at  a  minimum,  the  requirements  of 
this  Part. 

(c)  The  regulatory  authority  shall 
determine  the  amount  of  the  bond,  in 
accordance  with  30  CFR  800.14. 

(d)  The  regulatory  authority  may 
accept  a  self-bond  in  lieu  of  a  surety  or 
collateral  bond  if  the  permittee  meets 
the  requirements  of  30  CFR  800.23  and 
any  additional  requirements  in  the  State 
or  Federal  program. 

(e)  The  regulatory  authority  shall 
release  liability  under  bonds  in 
accordance  with  30  CFR  800.40. 

(f)  The  regulatory  authority  shall 
cause  all  or  part  of  a  bond  to  be 
forfeited  in  accordance  with  30  CFR 
800.50. 

(g)  The  regulatory  authority  shall 
require  in  the  permit  that  adequate  bond 
coverage  be  in  effect  at  all  times. 
Operating  without  a  bond  is  a  violation 
of  a  condition  upon  which  the  permit  is 
issued. 


§800.5  DcfMtions. 

Surety  bond  means  an  indemnity 
agreement  in  a  stun  certain  payable  to 
the  regulatory  authority,  executed  by  the 
permittee  as  principal  and  which  is 
supported  by  the  performance  guarantee 
of  a  corporation  licensed  to  do  business 
as  a  surety  in  the  State  where  the 
operation  is  located. 

Collateral  bond  means  an  indemnity 
agreement  in  a  sum  certain  executed  by 
the  permittee  as  principal  which  is 
supported  by  the  deposit  with  the 
regulatory  authority  of  one  or  more  of 
the  following; 

(a)  The  deposit  of  cash  in  one  or  more 
accounts,  payable  only  to  the  regulatory 
authority  upon  demand; 

(bj  Negotiable  bonds  of  the  United 
States,  a  state  or  a  municipality, 
endorsed  to  the  order  of,  and  placed  in 
the  possession  of,  the  regulatory 
authority; 

(c)  Negotiable  certificates  of  deposit, 
made  payable  or  assigned  to  the 
regulatory  authority  and  placed  in  its 
possession  or  held  by  a  Federally 
insured  bank; 

(d)  An  irrevocable  letter  of  credit  of 
any  bank  organized  or  authorized  to 
transact  business  in  the  United  States, 
payable  only  to  the  regulatory  authority 
upon  presentation; 

(e)  A  perfected,  first-lien  security 
interest  in  real  or  personal  property  in 
favor  of  the  regulatory  authority;  or 

(f)  Other  investment-grade  rated 
securities  having  a  rating  of  AAA,  AA, 
or  A  or  equivalent  rating  issued  by  a 
nationally  recognized  securities  rating 
service,  endorsed  to  the  order  of,  and 
placed  in  the  possession  of  the 
regulatory  authority. 

Self  Bond  means  an  indemnity 
agreement  hi  a  sum  certain  executed  by 
the  permittee  and  made  payable  to  the 
regulatory  authority,  without  separate 
surety: 

Escrow  Account  Bond  means  cash 
deposited  in  one  or  more  accounts 
which  are  payable  on  demand  only  to 
the  regulatory  authority  or  cash 
deposited  directly  with  the  regulatory 
authority. 

§  800.1 1  Requirement  to  fite  a  bond. 

(a)  After  a  surface  coal  mining  and 
reclamation  permit  application  has  been 
approved  but  before  such  permit  is 
issued,  the  applicant  shall  file  with  the 
regulatory  auAority,  on  a  form 
prescribed  and  furnished  by  the 
regulatory  authority,  a  bond  or  bonds  for 
performance  made  payable  to  the 
regulatory  authority  and  conditioned 
upon  the  faithful  performance  of  all  the 
requirements  of  the  Act,  the  regulatory 
program  and  the  permit 


(b)  At  a  minimum,  the  bond  shall 
cover  that  area  of  land  within  the  permit 
area  upon  which  the  operator  will 
initiate  and  conduct  surface  coal  mining 
and  reclamation  operations  within  an 
identified  increment  during  the  initial 
term  of  the  permit  As  succeeding 
increments  of  surface  coal  mining  and 
reclamation  operations  are  to  be 
initiated  and  conducted  within  the 
permit  area,  the  permittee  shall  file  with 
the  regulatory  authority  an  additional 
bond  or  bonds  to  cover  such  increments 
in  accordance  with  this  Section. 

(c)  An  operator  shall  not  disturb 
surface  acreage  or  extend  any 
underground  shafts,  tunnels  or 
operations  prior  to  acceptance  by  the 
regulatory  authority  of  a  performance 
bond  covering  the  surface  acreage  to  be 
affected.* 

(1)  After  the  amount  of  the  bond  has 
been  determined  for  the  permit  area  in 
accordance  with  30  CFR  800.14  the 
permittee  may  either  file — 

(1)  An  entire  performance  bond  or 
bonds  required  during  the  term  of  the 
permit;  or 

(ji)  A  cumulative  bond  schedule  listing 
tlie  areas  covered  by  the  bonds  and  the 
sequences  for  release  of  acreage  as 
reclamation  progresses  through  varying 
phases  and  for  &e  addition  of  other 
acreage  as  it  is  affected.  The  amount  of 
bond  required  to  obtain  a  permit  shall 
include  &e  full  reclamation  cost  of  the 
initial  area  being  affected;  or 

(iii)  An  incremental  bond  schedule 
and  the  new  performance  bond  required 
for  the  first  increment  in  the  schedule. 

(2)  When  the  operator  elects  to 
identify  increments  to  be  separately 
bonded,  he  or  she  shall  identify  the 
initial  and  successive  incremental  areas 
for  bonding  on  the  permit  application 
map  submitted  for  approval  as  provided 
in  30  CFR  Part  780,  and  shall  specify  the 
proportion  of  the  total  bond  amount 
required  for  the  term  of  the  permit  which 
will  be  filed  prior  to  commencing 
operations  on  each  incremental  area. 
The  scheduled  amount  of  each 
performance  bond  increment  shall  be 
filed  with  the  regulatory  authority  at 
least  30  days  prior  to  the 
commencement  of  surface  coal  mining 
and  reclamation  operations  in  the  next 
increment. 

§  800.12  Form  of  the  performance  bond. 

(a)  The  regulatory  authority  shall 
prescribe  the  form  of  the  performance 
bond.  The  regulatory  authority  may 
allow  for  either — 

(1)  A  surety  bond; 

(2)  A  collateral  bond; 

(3)  Self  bonding;  or 
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(4)  A  combination  of  any  of  these 
bonding  methods. 

(b)  The  Secretary  may  approve,  as 
part  of  a  State  or  Federal  program,  an 
alternative  bonding  system,  if  it  will 
achieve  the  objectives  and  purposes  of 
the  bonding  program  established  by  this 
chapter. 

§800.13  Period  of  tiabillty. 

(a)  Liability  under  the  bond  shall  be 
for  the  duration  of  the  surface  coal 
mining  and  reclamation  operation  and 
for  a  period  which  is  coincident  with  the 
operator's  responsibility  for  revegetation 
provided  in  30  CFR  816.116.  However, 
the  liability  period  for  certain  bonds 
may  be  limited  if  they  are  posted  and 
approved  to  guarantee  only  specific 
phases  and/or  increments  of 
reclamation  within  the  permit  area. 

(b)  The  period  of  liability  shall 
commence  after  the  last  year  of 
augmented  seeding,  fertilizing,  irrigating, 
or  other  work  and  shall  continue  for  not 
less  than  5  full  years  in  areas  with  more 
than  26.0  inches  average  annual 
precipitation  and  for  not  less  than  10  full 
years  in  areas  with  26.0  inches  or  less 
average  annual  precipitation.  Except  as 
noted  in  paragraph  (c)  of  this  section, 
the  period  of  liability  shall  begin  again 
whenever  augmented  seeding, 
fertilizing,  irrigating,  or  other  work  is 
required  or  conducted  on  the  site  prior 
to  bond  release. 

(c)  The  regulatory  authority  may 
approve  selected  reclamation  practices 
which  conform  to  provisions  of  30  CFR 
816.116(c)  or  817.116(c).  without 
extending  the  liability  period. 

(d)  Small,  isolated,  and  clearly 
deHned  portions  of  the  permit  area 
requiring  extended  liability  because  of 
augmentation  may  be  separated  from 
the  original  area  and  bonded  separately 
with  the  approval  of  the  regulatory 
authority.  Such  areas  must  be  limited  in 
extent  and  not  constitute  a 
checkerboard  pattern  of  failure.  Proper 
access  to  the  separated  areas  for 
remedial  work  should  be  included. 

(e)  If  the  regulatory  authority 
approves  a  long-term,  intensive 
agricultural  post-mining  land  use,  in 
accordance  with  30  CFR  816.133,  the 
applicable  5  or  10  year  period  of  liability 
shall  commence  at  the  date  of  initial 
planting. 

(f)  The  bond  liability  of  the  permittee 
shall  include  only  those  actions  which 
he  or  she  is  obligated  to  take  under  the 
permit,  including  completion  of  the 
reclamation  plan,  in  such  a  manner  that 
the  land  will  be  capable  of  supporting  a 
postmining  land  use  approved  under  30 
CFR  816.133(c)  or  817.133(c).  Actions  of 
third  parties  which  are  beyond  the 
control  and  influence  of  the  permittee 


and  for  which  he  or  she  is  not 
responsible  under  the  permit  need  not 
be  covered  by  the  bond. 

§  800.14  Determination  of  bond  amount 

(a)  The  amount  of  the  bond  required 
for  each  bonded  area  shall  depend  upon 
the  reclamation  requirements  of  the 
approved  permit;  shall  reflect  the 
probable  difficulty  of  reclamation  giving 
consideration  to  such  factors  as 
topography,  geology  of  the  site, 
hydrology,  and  revegetation  potential; 
shall  be  based  on,  but  not  be  limited  to. 
the  estimated  cost  submitted  by  the 
permit  applicant;  and  shall  be 
determined  by  the  regulatory  authority. 

(b)  The  amount  of  the  bond  shall  be 
sufficient  to  assure  the  completion  of  the 
reclamation  plan  if  the  work  has  to  be 
performed  by  the  regulatory  authority  in 
the  event  of  forfeiture,  and  in  no  case 
shall  the  bond  for  the  entire  area  under 
one  permit  be  less  than  $10,000. 

§  800.15  Adjustment  of  amount 

(a)  The  amount  of  the  bond  or  deposit 
required  and  the  terms  of  each 
acceptance  of  the  applicant's  bond  shall 
be  adjusted  by  the  regulatory  authority 
from  time-to-time  as  affected  land 
acreages  are  increased  or  decreased  or 
where  the  cost  of  future  reclamation 
changes. 

(b)  The  regulatory  authority  shall 
notify  (1)  the  permittee,  (2)  the  surety, 
and  (3)  any  o Aer  person  with  a  property 
interest  in  collateral  of  any  proposed 
bond  adjustment  and  provide  the 
permittee  an  opportunity  for  an  informal 
conference  on  the  adjustment  Bond 
adjustments  are  not  subject  to 
procedures  of  bond  release  under 

§  800.40,  except  as  stipulated  in 
paragraph  (c)  of  this  section. 

(c)  A  permittee  may  request  reduction 
of  the  amount  of  performance  bond 
upon  submission  of  evidence  to  the 
regulatory  authority  proving  that  the 
permittee's  method  of  operation  or  other 
circumstances  will  reduce  the  estimated 
cost  to  the  regulatory  authority  to 
reclaim  the  area  bonded.  This  reduction 
of  bond  shall  be  deemed  a  bond 
adjustment  if  the  reduction  is  based  on  a 
change  in  method  of  operation  or  a 
decrease  in  the  number  of  acres  to  be 
disturbed.  If  the  reduction  is  due  to  a 
decrease  in  the  number  of  acres  that 
have  already  been  distinbed,  then  the 
request  for  reduction  will  be  considered 
a  request  for  partial  bond  release  in 
accordance  with  the  procedures  of  30 
CFR  800.40. 

(d)  In  the  event  that  an  approved 
operation  and  reclamation  plan  is 
modiffed  in  accordance  wi&  Subchapter 
G  of  this  Chapter,  the  regulatory 
authority  will  review  the  bond  for 


adequacy  and,  if  necessary,  will  require 
adjustment  in  the  bond  to  conform  to  the 
operations  and  reclamation  plan  as 
modified. 

§  800.16  General  terms  and  condKions  of 
bond. 

(a)  The  performance  bond  shall  be  in 
an  amount  determined  by  the  regulatory 
authority  as  provided  in  30  CFR  800.14. 

(b)  The  performance  bond  shall  be 
payable  to  the  regulatory  authority. 

(c)  The  performance  Irond  shall  be 
con^tioned  upon  faithful  performance 
of  all  the  requirements  of  the  Act,  this 
Chapter,  the  regulatory  program,  and  the 
conditions  of  the  permit 

(d)  The  dmation  of  the  bond  shall  be 
for  the  time  period  provided  in  30  CFR 
800.13. 

(e) (1)  The  bond  shall  provide  a 
mechanism  for  a  bank  or  surety 
company  to  give  prompt  notice  to  the 
regulatory  authority  and  the  permittee  of 
any  action  filed  alleging  the  insolvency 
or  bankruptcy  of  the  surety  company, 
the  bank  or  the  permittee,  or  alleging 
any  violations  which  would  result  in 
suspension  or  revocation  of  the  surety  or 
bardc  charter  or  license  to  do  business. 

(2)  Upon  the  incapacity  of  a  bank, 
surety  company,  or  person  by  reason  of 
bankraptcy,  insolvency,  or  suspension 
or  revocation  of  a  charter  or  license,  the 
permittee  shall  be  deemed  to  be  without 
bond  coverage.  The  regulatory  authority 
shall  issue  a  notice  of  violation  to  any 
operator  who  is  without  bond  coverage 
which  shall  specify  a  reasonable  period 
to  replace  bond  coverage,  not  to  exceed 
ninety  (90)  days.  Such  notice  of 
violation,  if  abated  within  the  period 
allowed,  shall  not  be  counted  as  a  notice 
of  violation  for  purposes  of  determining 
a  pattern  of  willful  violation  under  30 
CFR  843.13  and  need  not  be  reported  as 
a  past  violation  in  permit  applications 
under  30  CFR  778.14  or  782.14.  If  such  a 
notice  of  violation  is  not  abated  in 
accordance  with  the  schedule,  a 
cessation  order  shall  be  issued. 

§  800.17  Bonding  requirements  for 
underground  coal  mines,  coal  processing 
plants,  associated  structures  aiKl  other 
long-term  coal-reiated  facilities  and 
structures. 

(a)  Responsibilities.  The  regulatory 
authority  shall  require  bond  coverage  in 
an  amount  determined  under  S  800.14, 
for  long-term  surface  facilities  and 
disturbed  surface  areas  of  underground 
mines.  Specific  reclamation  techniques 
required  for  underground  mines  and 
long-term  facilities  shall  be  coiuidered 
in  determining  the  amount  of  bond  to 
complete  the  reclamation. 

(b)  Long-term  period  of  liability.  (1) 
The  period  of  liability  for  every  boiid 
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covering  long-term  surface  facilities 
shall  commence  with  issuance  of  a 
permit  and  extend  until  all  reclamation, 
restoration,  and  abatement  work  under 
provisions  of  the  permit  have  been 
completed  and  the  bond  is  released 
under  provisions  of  800.40,  or  replaced 
or  extended  in  accordance  with 
paragraph  (bK2]  of  this  section. 

(2)  To  achieve  continuous  bond 
coverage  for  long-term  operations,  the 
performance  bond  shall  commence  with 
issuance  of  a  permit,  cover  the  initial 
term  of  the  bond  and  be  conditioned  to 
extend,  replace,  or  pay  the  full  amount 
of  the  bond  120  days  prior  to  the 
expiration  of  the  bond  term. 

(c)  Bonding  of  subsidence  control 
measures.  An  operator  shall  not  extend 
any  underground  shafts,  tunnels  or 
underground  operations  until  measures 
to  prevent  subsidence  from  causing 
material  damage  detailed  in  30  CFR 

764.20  have  been  completed  or  a 
performance  bond  guaranteeing 
completion  of  such  work,  if  applicable, 
is  accepted  by  the  regulatory  authority. 

(d)  Bond  forfeiture.  The  regulatory 
authority  shall  forfeit  a  bond  pursuant  to 
this  section  if— 

(1)  120  days  prior  to  bond  expiration 
the  operator  has  not  filed  a  performance 
bond  for  the  revegetation  liability  period 
or  a  new  permit  term  as  required  for 
continuous  coverage;  or 

(2)  The  regulatory  authority 
determines  that  a  permittee  is  subject  to 
forfeiture  under  §  800.50. 

800.20  Surety  bonds. 

(a)  A  surety  bond  shall  be  executed 
by  the  operator  and  a  corporate  surety 
licensed  to  do  business  in  the  State 
where  such  operation  is  located. 

(b)  Surety  bonds  shall  be  non- 
cancellable  during  their  terms,  except 
that  surety  bond  coverage  for  lands  not 
disturbed  may  be  cancelled  with  the 
prior  consent  of  the  regulatory  authority. 

800.21  CoNateral  bonds. 

(a)  Collateral  bonds,  except  for  letters 
of  credit  and  escrow  accounts,  shall  be 
subject  to  the  following  conditions: 

(1)  The  regulatory  authority  shall 
obtain  possession  of  and  keep  in 
custody  all  collateral  deposited  by  the 
applicant,  until  authorized  for  release  or 
replacement  as  provided  in  this 
Subchapter. 

(2)  The  regulatory  authority  shall 
value  collateral  at  its  current  market 
value,  not  face  value;  and 

(3)  The  regulatory  authority  shall 
require  that  certificates  of  deposit  be 
assigned  to  the  regulatory  authority, 
both  in  writing  and  upon  the  books  of 
the  bank  issuing  such  certificates. 


(b)  Letters  of  credit  shall  be  subject  to 
the  following  conditions: 

(1)  The  letter  may  only  be  issued  by  a 
bank  organized  or  authorized  to  do 
business  in  the  U.S.; 

(2)  Letters  of  credit  shall  be 
irrevocable  during  their  terms;  and 

(3)  The  letter  must  be  payable  upon 
demand  to  the  regulatory  authority  in 
part  or  in  full  by  receipt  firom  the 
regulatory  authority  of  a  notice  of 
forfeiture  issued  in  accordance  with  30 
CFR  800.50. 

(c)  Real  and  personal  property  posted 
as  a  collateral  bond  shall  meet  the 
following  criteria: 

(1)  The  applicant  shall  grant  the 
regulatory  authority  a  Hrst  mortgage, 
first  deed  of  trust  or  perfected  first-lien 
security  interest  in  real  or  personal 
property  with  a  right  to  sell  or  otherwise 
dispose  of  the  property  in  the  event  of 
forfeiture  under  30  CFR  800.50 

(2)  In  order  for  the  regulatory 
authority  to  evaluate  the  adequacy  of 
the  property  offered  to  satisfy  this 
requirement,  the  applicant  shall  submit 
a  schedule  of  the  real  or  personal 
property  which  shall  be  mortgaged  or 
pledged  to  secure  the  obligations  under 
the  indemnity  agreement.  The  list  shall 
include — 

(i)  A  description  of  the  property; 

(ii)  The  fair  market  value  as 
determined  by  an  independent  appraisal 
conducted  by  a  certified  appraiser;  and 

(iii)  Proof  of  possession  and  title  to  the 
real  property. 

(3)  The  property  may  include  land 
which  is  part  of  the  permit  area; 
however,  land  pledged  as  security  shall 
not  be  mined  under  any  permit. 

(d)  Escrow  accounts  shall  be  subject 
to  the  following  conditions: 

(1)  The  regulatory  authority  may 
authorize  the  operator  to  supplement  the 
bond  through  the  establishment  of  an 
escrow  amount  deposited  in  one  or  more 
accounts  made  payable  upon  demand 
only  to  the  regulatory  authority  or 
deposited  with  the  regulatory  authority 
directly.  The  total  bond  including  the 
escrow  amount  shall  not  be  less  than  the 
amount  required  under  terms  of 
performance  bonds  including  any 
adjustments,  less  amounts  released  in 
accordance  with  release  of  performance 
bonds. 

(2)  Interest  paid  on  an  escrow  account 
shall  be  retained  in  the  escrow  account 
and  applied  to  the  bond  value  of  the 
escrow  accoimt  unless  the  regulatory 
authority  has  approved  the  payment  of 
interest  to  the  operator. 

(3)  Certificates  of  deposit  may  be 
substituted  for  an  escrow  account  with 
the  approval  of  the  regulatory  authority. 

(e)  The  estimated  bond  value  of  all 
collateral  posted  as  bond  assurance 


under  30  CFR  800.21  shall  be  subject  to  a 
margin — ^bond  value  to  market  value 
ratio— determined  by  the  regulatory 
authority.  The  margin  shall  reflect  legal 
and  liquidation  fees,  as  well  as  value 
depreciation,  marketability,  and 
fluctuations  which  might  affect  the  net 
cash  available  to  the  regulatory 
authority  in  having  reclamation 
completed. 

The  bond  value  of  collateral  may  be 
evaluated  at  any  time,  but  shall  be 
evaluated  and,  if  necessary,  the 
performance  bond  increased  or 
decreased  as  part  of  permit  renewal.  In 
no  case  shall  the  bond  value  exceed  the 
market  value. 

§800.23  Self  bonding. 

(a)  The  regulatory  authority  may 
accept  the  applicant’s  self-bond  when 
the  applicant  demonstrates  to  the 
satisfaction  of  the  regulaory  authority 
the  existence  of  a  suitable  agent  to 
receive  service  of  process  and  a  history 
of  financial  solvency  and  continuous 
operation  sufficient  to  assure 
performance  of  all  reclamation 
requirements  pursuant  to  the  applicant's 
permit. 

(b)  If  the  regulatory  authority  adopts  a 
self-bonding  program,  detailed  criteria 
for  financial  and  operating  critria 
regarding  minimum  qualifications  which 
provide  guarantees  equivalent  to  other 
bonding  methods  shall  be  specified  and 
procedures  for  evaluating  candidates  for 
self-bonds  shall  be  set  forth. 

(c)  If  at  any  time  any  of  the  conditions 
upon  which  the  self-bond  was  approved 
no  longer  prevail,  the  regulatory 
authority  shall  require  the  posting  of  a 
surety  or  other  bond  before  mining 
operations  continue. 

§800.30  Replacement  of  bonds. 

(a)  The  regulatory  authority  may 
allow  permittees  to  replace  existing 
bonds  with  other  bonds  providing  the 
same  coverage. 

(b)  The  regulatory  authority  shall  not 
relase  existing  performance  bonds  until 
the  permittee  has  submitted  and  the 
regulatory  authority  has  approved 
acceptable  replacement  performance 
bonds.  A  replacement  of  performance 
bonds  pursuant  to  this  Section  shall  not 
constitute  a  release  of  bond  under  30 
CFR  800.40. 

§  800.40  Requirement  to  release 
performance  bond. 

(a)  Bond  Release  Applications.  (1)  The 
permittee  may  file  an  application  with 
the  regulatory  authority  for  the  release 
of  all  or  part  of  a  performance  bond  or 
deposit.  Applications  may  only  be  filed 
at  times  or  during  seasons  that  allow  the 


Federal  Register  /  Vol.  46,  No.  174  /  Wednesday,  September  9,  1981  /  Proposed  Rules 


regulatory  authority  to  evaluate  properly 
the  reclamation  operations  alleged  to 
have  been  completed.  The  times  or 
seasons  appropriate  for  the  evaluation 
of  certain  types  of  reclamation  shall  be 
identified  in  the  mining  and  reclamation 
operations  plan  required  in  Subchapter 
G  of  this  Chapter  and  approved  by  the 
regulatory  authority. 

(2)  Within  thirty  days  after  any 
application  for  bond  or  deposit  release 
has  been  filed  with  the  regulatory 
authority,  the  operator  shall  submit  a 
copy  of  an  advertisement  placed  at  least 
once  a  week  for  four  seccessive  weeks 
in  a  newspaper  of  general  circulation  in 
the  locality  of  the  surface  coal  mining 
operation.  Such  advertisement  shall  be 
considered  part  of  any  bond  release 
application  and  shall  contain  a 
notification  of  the  precise  location  of  the 
land  affected,  the  number  of  acres,  the 
permit  and  the  date  approved,  the  t3q)e 
and  amount  of  the  bond  Hied  and  the 
portion  sought  to  be  released,  the  type 
and  appropriate  dates  of  reclamation 
work  performed,  and  a  description  of 
the  results  achieved  as  they  relate  to  the 
operator’s  approved  reclamation  plan. 
The  advertisement  shall  state  that 
written  comments,  objections,  and 
request  for  a  public  hearing  or  informal 
conference  may  be  submitted  to  the 
regulatory  authority,  and  provide  the 
address  of  that  ofl^ce  and  the  closing 
date  by  which  comments,  objections, 
and  requests  must  be  received.  In 
addition,  as  part  of  any  bond  release 
application,  the  applicant  shall  submit 
copies  of  letters  which  he  has  sent  to 
adjoining  property  owners,  local 
governmental  bodies,  planning  agencies, 
and  sewage  and  water  treatment 
authorities,  or  water  companies  in  the 
locality  in  which  the  surface  coal  mining 
and  reclamation  activities  took  place, 
notifying  them  of  his  intention  to  seek 
release  &om  the  bond. 

(b)(1)  Inspection  by  regulatory 
authority.  Upon  receipt  of  the 
notification  and  request,  the  regulatory 
authority  shall  within  thirty  days,  or  as 
soon  as  weather  conditions  permit, 
conduct  an  inspection  and  evaluation  of 
the  reclamation  work  involved.  Such 
evaluation  shall  consider,  among  other 
things,  the  degree  of  difficulty  to 
complete  any  remaining  reclamation, 
whether  pollution  of  surface  and 
subsurface  water  is  occurring,  the 
probability  of  future  occurrence  of  such 
pollution,  and  the  estimated  cost  of 
abating  such  pollution.  The  surface 
owner,  agent,  or  lessee  shall  be  given 
notice  of  such  inspection  and  may 
participate  with  the  regulatory  authority 
in  making  the  bond  release  inspection. 


(2)  Within  sixty  days  from  the  filing  of 
the  request,  if  no  public  hearing  is  held 
pursuant  to  30  CFR  800.40(e),  or  if  there 
has  been  a  public  hearing  held  pursuant 
to  30  CFR  800.4(f)  within  thirty  days 
thereafter,  the  regulatory  authority  shall 
notify  the  permittee  and  the  surety  or 
other  person  with  an  interest  in 
collateral  in  writing  of  its  decision  to 
release  or  not  to  release  all  or  part  of  the 
performance  bond  or  deposit 

(c)  The  regulatory  authority  may 
release  in  whole  or  in  part  said  bond  or 
deposit  if  the  authority  is  satisfied  the 
reclamation  or  phase  of  reclamation 
covered  by  the  bond  or  deposit  or 
portion  therof  has  been  accomplished  as 
required  by  the  Act  according  to  the 
following  schedules  for  reclamation  of 
Phases  1,  II,  and  III: 

(1)  At  the  completion  of  Phase  1,  after 
the  operator  completes  the  backfilling, 
regrading,  and  drainage  control  of  a 
bonded  area  in  accordance  with  his 
approved  reclamation  plan,  the  release 
of  60  per  centum  of  the  bond  or 
collateral  for  the  applicable  permit  area. 

(2)  At  the  completion  of  Phase  n.  after 
revegetation  has  been  established  on  the 
regraded  mined  lands  in  accordance 
with  the  approved  reclamation  plan. 
When  determining  the  amount  of  bond 
to  be  released  after  successful 
revegetation  has  been  established,  the 
regulatory  authority  shall  retain  that 
anioimt  of  bond  for  the  revegetated  area 
which  would  be  sufficient  for  a  third 
party  to  cover  the  cost  of  reestablishing 
revegetation  imd  for  the  period  specified 
for  operator  responsibility  in  30  CFR 
816.116  for  reestablishing  revegetation. 
No  part  of  the  bond  or  deposit  shall  be 
released  under  this  paragraph  so  long  as 
the  lands  to  which  the  release  would  be 
applicable  are  contributing  suspended 
solids  to  streamflow  or  runofi  outside 
the  permit  area  in  excess  of  the 
requirments  set  by  30  CFR  816.49  or  until 
soil  productivity  for  prime  farmlands 
has  returned  to  the  equivalent  levels  of 
yield  as  non-mined  land  of  the  same  soil 
type  in  the  surrounding  area  as 
determined  fiom  the  soil  survey 
performed  pursuant  to  Section  507(b)(8) 
of  the  Act.  Where  a  silt  dam  is  to  be 
retained  as  a  permanent  impoundment 
pursuant  to  30  CFR  816.47  a  portion  of 
bond  may  be  released  under  this 
paragraph  so  long  as  provisions  for 
sound  future  maintenance  by  the 
operator  or  the  landowner  have  been 
made  with  the  regulatory  authority. 

(3)  At  the  completion  of  Phase  III, 
after  the  operator  has  completed 
successfully  all  surface  coal  mining  and 
reclamation  activities,  the  release  of  the 
remaining  portion  of  the  bond,  but  not 
before  the  expiration  of  the  period 
specified  for  operator  responsibility  in 


30  CFR  816.116;  provided,  however.  That 
no  bond  shall  be  fully  released  until  all 
reclamation  requirements  of  the  Act  and 
the  permit  are  fully  met 

(d)  If  the  regulatory  authority 
disapproves  the  application  for  release 
of  the  bond  or  portion  thereot  the 
authority  shall  notity  the  permittee,  in 
writing,  stating  the  reasons  for 
disapproval  and  recommending 
corrective  actions  necessary  to  secure- 
said  release  and  allowing  an 
opportunity  for  a  public  hearing. 

(e)  When  any  application  for  total  or 
partial  bond  release  is  filed  widi  the 
regulatory  authority,  the  regulatory 
authority  shall  not^  the  municipality  in 
which  the  surface  coal  mining  operation 
is  located  by  certified  mail  at  least  thirty 
days  prior  to  the  release  of  all  or  a 
portion  of  the  bond. 

(f)  Any  person  with  a  valid  legal 
interest  which  might  be  adversely 
affected  by  release  of  the  bond  or  the 
reponsible  officer  or  head  of  any 
Federal,  State,  or  local  governmental 
agency  which  has  jurisdiction  by  law  or 
special  expertise  with  respect  to  any 
environmental,  social,  or  economic 
impact  involved  in  the  operation  or  b 
authorized  to  develop  and  enforce 
environmental  standards  widi  respect  to 
such  operations  shall  have  the  ri^t  to 
file  written  objectioiu  to  the  proposed 
release  from  bond  with  the  regulatory 
authority  within  thirty  days  after  the 
last  publication  of  the  notice  required  by 
Paragraph  (a)(2)  of  thb  section.  If 
written  objections  are  filed,  and  a 
hearing  requested,  within  thirty  days  of 
the  request  for  such  hearing  the 
regulatory  authority  shall  i^orm  all  the 
interested  parties  of  the  time  and  place 
of  the  hearing,  and  hold  a  public  hearing 
in  the  locality  of  the  surface  coal  mining 
operation  proposed  for  bond  release. 

The  date,  time,  and  location  of  such 
public  hearing  shall  be  advertised  by  die 
regulatory  authority  in  a  newspaper  of 
general  circulation  in  the  locality  for  two 
consecutive  weeks.  A  public  hecuing 
shall  be  held  in  the  locality  of  the 
surface  coal  mining  operation  from 
which  bond  release  is  sought  or  at  the 
State  capital,  at  the  option  of  the 
objector,  within  thirty  days  of  the 
request  for  such  hearing. 

(g)  Without  prejudice  to  the  right  of  an 
objector,  or  the  applicant,  the  regulatory 
authority  may  hold  an  informal 
conference  as  provided  in  Section  513  of 
the  Act  to  resolve  such  written 
objections. 

(h)  For  the  piupose  of  such  hearing  the 
regulatory  authority  shall  have  the 
authority  to  administer  oaths,  subpoena 
witnesses,  or  written  or  printed 
material,  compel  the  attendance  of 


45096 


Federal  Register  /  Vol.  46,  No.  174  /  Wednesday.  September  9,  1981  /  Proposed  Rules 


witnesses,  or  production  of  the  materials 
and  take  evidence  including  but  not 
limited  to  inspections  of  the  land 
affected  and  other  surface  coal  mining 
operations  carried  on  by  the  applicant  in 
the  general  vicinity.  A  verbatim  record 
of  each  public  hearing  shall  be  made, 
and  a  transcript  made  available  on  the 
motion  of  any  party  or  by  order  of  the 
regulatory  authority. 

S  800.50  Forfeiture  of  bonds. 

(a)  The  regulatory  authority  shall  take 
action  to  forfeit  all  or  part  of  a  bond  for 
any  permit  area  or  an  increment  of  a 
permit  area  if  reclamation  operations 
are  not  conducted  in  accordance  with 
the  reclamation  plan,  or  the  terms  of  the 
permit,  or  the  operator  defaults  on  the 
conditions  under  which  the  bond  was 
accepted. 

(1)  The  regulatory  authority  may 
witl^old  forfeiture  if  the  permittee  or 
another  party  agrees  to  performing 
reclamation  operations  in  accordance 
with  a  compliance  schedule  which 
meets  the  conditions  of  the  permit,  the 
reclamation  plan  and  the  regulatory 
-program. 

(2)  The  regulatory  authority  may 
allow  a  surety  to  complete  the 
reclamation  plan,  or  the  applicable 
bonded  phase  or  increment  of  the 
reclamation  plan,  if  the  surety  can 
demonstrate  an  ability  to  complete  the 
reclamation  in  accordance  with  the 
approved  reclamation  plan,  provided,  no 
surety  liability  shall  be  released,  except 
for  partial  releases  authorized  under  30 
CFR  800.40,  until  successful  completion 
of  all  reclamation  under  the  terms  of  the 
permit,  including  applicable  liability 
periods  of  30  CFR  800.13. 

(b]  In  the  event  forfeiture  of  the  bond 
is  required  by  this  section,  the 
regulatory  authority  shall — 

(1)  Send  written  notification  by 
certified  mail,  return  receipt  requested. 

^  to  the  permittee  and  the  surety  on  the 
'  bond,  if  any,  informing  of  the 
determination  to  forfeit  all  or  part  of  the 
bond  including  the  reasons  for  the 
forfeiture  and  the  amount  to  be  forfeited; 

(2)  Advise  the  permittee  and  surety,  if 
applicable,  of  the  conditions  under 
which  forfeiture  may  be  avoided  and 


rights  of  appeal  from  the  determination 
that  may  be  available  under  any 
applicable  State  or  Federal  law. 

(3)  Proceed  to  collect  the  bond  amount 
forfeited  as  provided  by  applicable  laws 
for  the  collection  of  defaulted  bonds  or 
other  debts,  if  an  appeal  is  not  filed 
vrfthin  a  time  established  by  the 
regulatory  authority  and  a  stay  of 
collection  is  not  issued  by  the  hearing 
authority  or  such  appeal,  if  taken,  is 
unsuccessful. 

(c)  Upon  default,  the  regulatory 
authority  may  forfeit  any  and  all  bonds 
deposit^  to  complete  those  reclamation 
operations  for  which  the  bonds  were 
posted. 

(d)  The  regulatory  authority  shall 
utilize  funds  collected  fi-om  bond 
forfeiture  to  contract  for  completion  of 
the  reclamation  plan,  or  portion  thereof, 
on  the  permit  area  or  incremental 
acreage  on  which  bond  coverage 
applies. 

§  800.60  Terms  and  conditions  for  liability 
insurance. 

(a)  The  regulatory  authority  shall 
require  the  applicant  to  submit  at  the 
time  of  permit  application  a  certificate 
certifyi^  that  the  applicant  has  a  public 
liability  insurance  policy  in  force  for  the 
surface  coal  mining  and  reclamation 
operation  for  which  the  permit  is  sought. 
Ibe  certificate  shall  provide  for  personal 
injury  and  property  damage  protection* 
in  an  amount  adequate  to  compensate 
all  persons  injured  or  property  damaged 
as  a  result  of  surface  coal  mining  and 
reclamation  operations,  including  the 
use  of  explosives,  to  all  persons  and 
who  are  entitled  to  compensation  under 
the  applicable  provisions  of  State  law. 
Minimum  insurance  coverage  for  bodily 
injury  and  property  damage  shall  be 
$300,000  for  each  occurrence  and 
$500,000  aggregate. 

(bj  The  policy  shall  be  maintained  in 
full  force  during  the  life  of  the  permit  or 
any  renewal  thereof  including 
completion  of  all  reclamation  operations 
under  this  chapter. 

(c)  The  policy  shall  include  a  rider 
requiring  that  the  insuror  notify  the 
regulatory  authority  whenever 
substantive  changes  are  made  in  the 


policy  including  any  termination  or 
failure  to  renew. 

(d)  The  regulatory  authority  may 
accept  from  the  applicant,  in  lieu  of  a 
certificate  for  a  public  liability  insurance 
policy,  satisfactory  evidence  from  the 
applicant  that  it  satisfies  applicable 
State  self-insmance  requirements 
approved  as  part  of  the  regulatory 
program  and  the  requirements  of  this 
section. 

§  800.70  Bonding  for  anthracite 
operations  in  Pennsylvania. 

(a)  All  of  the  provisions  of  this 
Subchapter  shall  apply  to  bonding  and 
insuring  anthracite  surface  coal  mining 
and  reclamation  operations  in 
Pennsylvania  except  that: 

(1)  Specified  bond  limits  shall  be 
determined  by  the  regulatory  authority 
in  accordance  with  applicable . 
provisions  of  Pennsylvania  statutes, 
rules  and  regulations  promulgated 
thereunder  and  implementing  policies  of 
the  Pennsylvania  Department  of 
Environmental  Resources. 

(2)  The  period  of  liability  for 
responsibility  under  each  bond  shall  be 
established  for  those  operations  in 
accordance  with  applicable  laws  of  the 
State  of  Pennsylvania,  rules  and 
regulations  promulgated  thereunder,  and 
implementing  policies  of  the 
Pennsylvania  Department  of 
Environmental  Resources. 

(b)  Upon  amendment  of  the 
Pennsylvania  permanent  regulatory  ‘ 
program  with  respect  to  specified  bond 
limits  and  period  of  revegetation 
responsibility  for  anthracite  surface  coal 
mining  and  reclamation  operations,  any 
person  engaging  in  or  seeking  to  engage 
in  those  operations  shall  comply  with 
additional  regulations  the  Secretary  may 
issue  as  are  necessary  to  meet  the 
purposes  of  the  Act. 

(c)  Nothing  in  this  Part  shall  exempt 
anthracite  surface  coal  mining  and 
reclamation  operations  from  the 
requirements  of  this  Subchapter,  except 
as  set  forth  in  this  section. 
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